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1. Overview

1.1 General Scope

The global economy is changing the way business is conducted at every level. Every business lives and
collaborates in a global network, global markets offer opportunities for rapid growth and seizing market
share in industry niches. Global services enable every enterprise, however small, to offer complex,
sustainable services by designing and orchestrating new supply chains. Automation and outsourcing are
no threat if you look at your role in the world as a designer and maestro for your personally tailored
business processes. See Daniel Pink, AWHOLE NEW MIND (2005).

This White Paper is addressed to globalizing businesses to help them identify and seize opportunities and
understand key issues in global markets for buying and selling goods and services and licensing
technologies. It offers an introduction and checklist for senior management wishing to expand enterprise
profitability, footprint and market share through exports, imports, foreign subsidiaries, joint ventures and
licensing.

“Going global” requires an awareness of key business, legal and cultural frameworks in an inter-
disciplinary, multi-cultural view of the world. Like running any business, working out the kinks in global
supply chains requires an ongoing effort.

1.2 Legal Frameworks

“Going global” involves adaptation to different legal systems. Americans are familiar with the “common
law,” and may know something about “civil law,” but Shariah law and Chinese / communist law may also
come into play. Depending on the legal system in the foreign country, Americans going global need to
identify and navigate key legal issues such as culture gaps and relationship governance, dispute
resolution, choice of law, choice of forum, arbitration vs. litigation in courts and security measures to
protect property rights.

1.2.1 Key Legal Systems

By definition, international business involves potential friction of conflicts of law between competing legal
systems. Such conflicts can result in lost profits, loss of goodwill and personal and corporate liability for
damages from commercial transactions. American businesses considering “going global” should invest in
legal advice covering countries where they plan to do business as well as American lawyers addressing
the U.S. legal issues.

1.2.1.1Common Law

The “Common Law” is “the body of law derived from judicial decisions, rather than from statutes or
constitutions.” Black's Law Dictionary (8th ed. 2004). Developed in England, (and now followed by most
Anglophone countries including the United States) this system bases itself on the idea that a court, in its
evaluation of laws created by its legislature, determines the meaning of what the law says, means and
how it should be carried out. This interpretation (called “precedent”) can then be used as law in any
future case pertaining to the law’s subject matter Common Law is sometimes referred to as “unwritten
law,” since major legal principles stem from judicial pronouncements from the bench. Lyria Bennett
Moses, RECURRING DILEMMAS: THE LAW'S RACE TO KEEP UP WITH TECHNOLOGICAL CHANGE, 2007
U. lll. J.L. Tech. & Pol'y 239, 279.
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1.2.1.2Civil Law

“Civil Law” constitutes “the body of law imposed by the state.” Black's Law Dictionary (8th ed. 2004).
Tracing its origins back to antiquity, “the civil law, in all of its variations (the application and practice of
Civil Law differs from Europe to Latin America), has its bedrock in the written law and legal institutions of
(ancient) Rome.” James G. Apple & Robert P. Deyling, A PRIMER ON THE CIVIL-LAW SYSTEM, FJC-
Misc-95-4 (1995).

“Civil-law countries have comprehensive [legislative] codes, often developed from a single drafting event.
The codes cover an abundance of legal topics, sometimes treating separately private law, criminal law,
and commercial law.” 1d. Opposed to a Common Law system, the role and influence of judicial
precedent in a Civil Law system, has been negligible and laws are, as stated above, only created at a
specific time when the legislative body meets and agrees to make particular laws. Id.

Both Common Law and Civil Law require judges to interpret the meaning of legislated laws.

1.2.1.3Shariah Law

Shariah law, based on the Koran, reflects both cultural and religious precedents of Islam. When
conducting business with Muslim countries in Africa such as Nigeria, and Indonesia foreign businesses
should have a basic understanding of the foundation and contents of Shariah law.

“Countries with a predominantly Islamic population are likely to follow the general traditions of Shariah
law. , the jurisprudence of which is based on the Koran and other important Islamic religious sources.
There is considerable variety among the Islamic countries with respect to their substantive rules, making it
hard to generalize this system of law. In general, however, the Shariah legal system shares more in
common with civil law countries than with common law countries.” M. Read Moore, Foreign Affairs 101:
Tax and Estate Planning For U.S. Clients Who Own Foreign Property, (Am. Law Inst. 2008).

Generally, Shariah legal principles favor business transactions of buying and selling or investing. In the
investment sphere, Shariah legal principles favor co-investment, partnerships, joint ventures and other
organizational structures that involve sharing of risk and reward. Traditional legal structures (corporations
and partnerships) under the statutes of a Civil Law or Common Law jurisdiction may create a valid legal
framework for commercial transactions under Islamic law. Shariah law disfavors investments in certain
industries, such as lending institutions gaining most of their income from interest, gambling, tobacco and
business operations considered immoral.

International business and investment vehicles may require approval by an Islamic scholar (mufti) issuing
a fatwa (conclusions), just as many Western business transactions require legal opinions of law firms
concerning legality, validity and enforceability.

1.2.1.4China (Sui generis)

Foreigners doing business with China learn quickly the uses and structure of the Chinese legal system. It
is a unique hybrid of communist totalitarianism (such as in the controls on the use of the Internet) and
capitalism. Hong Kong, while a part of China, temporarily has a different legal regime subject to Chinese
sovereignty.

Western and Chinese perspectives of “Law” are radically different. “Law has generally not had the same
prestige in China as it has in the west and has been viewed as merely an instrument used by the rulers to
impose their will on the people...Law has no high position, existentially and to itself in China. Indeed, it is
said that ‘the CCP can rewrite the law whenever it deems it to be appropriate and convenient, with or
without the consent of the people.’...Despite on-going skepticism about the efficacy of law in China, there
has been a concerted effort by the CCP to encourage reliance on it, illustrated by its promotion of
litigation.” Benedict Sheehy, FUNDAMENTALLY CONFLICTING VIEWS OF THE RULE OF LAW IN CHINA
AND THE WEST & IMPLICATIONS FOR COMMERCIAL DISPUTES, 26 Nw. J. Int'l L. & Bus. 225 (2006).
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In light of this unique framework, issues such as force majeure, change of law, sovereign immunity and
dispute resolution require special attention. Such concerns apply to all international business
transactions.

1.2.1.5Role of Attorney Across Legal Systems

Companies expanding to other countries should seek out knowledgeable attorneys with some substantive
knowledge of “comparative law.” Attorneys with experience in foreign legal systems can obtain invaluable
advice from foreign lawyers, simply by asking the right questions and thinking across legal systems.

1.2.2 Multilateral Conventions

International conventions and treaties form a body of “public international law” binding countries (“states”).
These laws create a framework to resolve conflicts of law, adopt uniform principles and procedures, and
facilitate trade, investment and travel.

1.2.2.1Regulation of Trade in Goods

12211 UN Convention on Contracts for the Intern  ational
Sale of Goods

The UN Convention on Contracts for the International Sale of Goods (“UN CISG”") is the law of each state
of the United States by virtue of adhesion to the convention by the United States. The UN CISG states
that it governs commercial contracts for the sale of goods if the contracting parties have their places of
business in different contracting states. Filip De Ly, INTERNATIONAL BUSINESS LAW AND LEX
MERCATORIA, 29 (1992).

All sales or purchases of goods in transactions are governed by the UN CISG, unless it does not apply, or
is excluded by agreement. Companies going global should be aware of the implications of the UN CISG
and take appropriate legal precautions to avoid any potential surprise.

1.2.2.1.2 World Trade Organization

Born out of the tariff producing precepts adopted under its predecessor, GATT (General Agreement on
Tariffs and Trade), the World Trade Organization (WTO) was created in 1995 “to adopt and operate a
system of trade rules in order to liberalize trade (and in some cases support maintaining trade barriers),
create a forum for governments to negotiate trade agreements and to settle disputes.” (www.wto.org)

At its heart are the WTO agreements which have been signed by 153 member states. “These documents
provide the legal ground-rules for international commerce. They are essentially contracts, binding
governments to keep their trade policies within agreed limits.” Although negotiated and signed by
governments, the goal of the WTO is more localized. Its main objective is to benefit local “producers of
goods and services, exporters, and importers” on a global scale, while permitting governments to meet
“social and environmental objectives.” Id.

In the 2008 U.S. presidential election, the Democratic Party attacked WTO trade agreements as being
unequal and poorly enforced. The support for WTO agreements is under challenge, but the result may be
reform, not abrogation.

1.2.2.2 Regulation of Trade Involving Intellectual Property

1.2.2.2.1 World Intellectual Property Organization

The World Intellectual Property Organization (“WIPQ”), headquartered in Geneva Switzerland, is a
specialized agency of the United Nations. “It is dedicated to developing a balanced and accessible
international intellectual property (IP) system, which rewards creativity, stimulates innovation and
contributes to economic development while safeguarding the public interest.” (www.wipo.int)
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WIPO was established by the WIPO Convention in 1967 with a desire to “promote the protection of IP
throughout the world through cooperation among states and in collaboration with other international
organizations.” Id.

12222 WTO Agreement on “Trade-Related Intellect ual

Property”

The WTO Agreement on Trade-Related Intellectual Property (“TRIPs”) affords national treatment to
foreigners under the principle of non-discrimination for intellectual property rights (“IPR”). It sets a floor of
basic IPR.

1.2.2.2.3 Trade Secrets

Sadly, the scope of protection for trade secrets has not been uniformly defined under a multilateral
agreement. Trade secrets, a principle of Common Law tort law, involve information that is (i) confidential,
and reasonable measures are used to keep it confidential, (ii) useful to operation of a business, and (iii)
not widely known, even if it may be known to a few competitors in the same industry. Trade secrets
include customer names and relationships, financial, commercial, employee information and skills sets
and business and industrial processes that are not published or protected by patents.

Accordingly, “going global” requires an investigation into the local laws governing trade secrets and
adoption of suitable measures to protect against leaks.

1.2.2.3 Resolution of Disputes
Several conventions promote the use of arbitration in international commercial and investment disputes.
They are as follows:

1.2.2.3.1 UN (New York) Convention on Recognition a nd
Enforcement of Foreign Arbitral Awards

The UN Convention on Recognition and Enforcement of Foreign Arbitral Awards, better known as the
New York Convention, is one of the most widely accepted conventions governing international commerce.
It applies to two types of arbitral awards: “those rendered in foreign countries and those not deemed as
domestic in the state where enforcement is sought. The Convention imposes two principal obligations on
state parties: (1) to ensure that national courts, where appropriate, refer parties to arbitration and stay
related judicial proceedings; and (2) to recognize and enforce foreign arbitral awards essentially as if they
were domestic judgments.” Since its inception, the enforcement of arbitral awards has been made easier
and jurisdictional problems have diminished greatly. Mark Wakim, PUBLIC POLICY CONCERNS
REGARDING ENFORCEMENT OF FOREIGN INTERNATIONAL ARBITRAL AWARDS IN THE MIDDLE EAST, 21
N.Y. Int'l L. Rev. 1 (2008).

1.2.2.3.2 International Centre for Settlement of In  vestment

Disputes

The UN has established an International Centre for the Settlement of Investment Disputes (“ICSID”). As
its name suggests, it promotes settlements but does provide administration of arbitration. ICSID is
available only for disputes between private investors and foreign governments. It ties into the
enforcement provisions of bilateral investment treaties.

1.2.2.3.3 American Arbitration Association

The AAA is a non-profit organization with headquarters in New York City that offers rules and procedures
for administering mediation and arbitration. By its administrative role, the AAA promotes resolution of
disputes and prevents a defendant from defeating the resolution process.

1.2.2.3.4 International Chamber of Commerce

Based in Paris, with offices in several countries, the ICC has its own rules of mediation and arbitration. It
serves as an administrator.
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1.2.2.3.5 JAMS

Unlike the AAA and the ICC, the Judicial Arbitration & Mediation Service (“JAMS”) offers experienced
judges to serve as mediators and arbitrators. Use of JAMS procedures qualifies as arbitration under the
New York Convention for enforcement of arbitral awards.

1.2.3 Regional and Bilateral Agreements

1.2.3.1 Free Trade Agreements

1.2.3.1.1 European Union

Established by the Treaty of Rome in the 1950’s, the European Union (EU) has developed into the
world’s largest free-trading bloc of national economies. The EU has legislative, regulatory and policy-
making organs that impose on “member states” directives to adopt and implement locally. Americans
doing business within the EU will need to comply with a complex web of “harmonization” rules relating to
their goods, services, methods of distribution and competition and other ways of doing business.

1.2.3.1.2 Andean Community MERCOSUR Agreement

The MERCOSUR is a Latin American regional trade agreement (RTA). The MERCOSUR, which was first
established among Argentina, Brazil, Uruguay and Paraguay, now also consists of the Andean
Community members; Bolivia, Colombia, Ecuador, Peru and Venezuela; and promotes free trade within
the region. This agreement, from an U.S. agricultural standpoint, is the most significant RTA in the
western hemisphere, other than NAFTA, as it significantly reduces tariffs among third countries (such as
the United States) and eliminates tariffs between all members. James V. Stout and Julieta Ugaz-Pereda,
Western Hemisphere Trading Blocs and Tariff Barriers for U.S. Agricultural Exports (1998).

1.2.3.1.3 CARICOM

The Caribbean Community and Common Market Treaty (“CARICOM”) is a treaty that differs from many
others, as it provides for the free movement of labor and capital to remain internationally competitive in
markets that produce goods and services. From its inception in 1972, the objective of CARICOM has
been to “improve standards of living and work; maintain full employment of labor, accelerate, co-ordinate
and sustain economic development and convergence; expand trade and economic relations with third
States and enhanced levels of international competitiveness;” among other things. Today, by way of
protocols, CARICOM has made and continues to make provisions; for such things as e-commerce; to
keep Caribbean Countries competitive in the international marketplace.
http://www.caricom.org/jsp/community/community index.jsp?menu=community

1.2.3.1.4 NAFTA

Implementation of the North American Free Trade Agreement (“NAFTA”") began on January 1, 1994. The
NAFTA eliminated all non-tariff barriers to agricultural trade between the United States, Canada and
Mexico. All of the tariff barriers that were not phased out will be by 2009.
(www.fas.usda.gov/itp/Policy/NAFTA/nafta.asp). “From the NAFTA, Canada and Mexico are now,
respectively, the first and second largest export markets for U.S. agricultural products.” Exports from the
U.S. to the two markets were greater than exports to the next six largest markets combined.
(www.fas.usda.gov/info/factsheets/NAFTA.asp)

This agreement, as with the other agreements listed below, helps small US business not only by
eliminating tariffs, but also by opening up service markets and governmental contract opportunities that
were not available before NAFTA was implemented

1.2.3.1.5 CAETA

The United States-Dominican Republic-Central America Free Trade Agreement (CAFTA) is a Free Trade
Agreement, similar to NAFTA, that the United States has entered into with countries such as Costa Rica,
the Dominican Republic, El Salvador, Guatemala, Honduras, and Nicaragua. “Since its inception in 2005,
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CAFTA has begun to eliminate all tariffs on 80 percent of U.S. manufactured goods. Unlike other Free
Trade Agreements, the CAFTA is not limited to manufactured goods, but covers virtually every type of
trade and commercial exchange between these countries and the United States. This agreement also
strengthens regulatory standards and environmental protections” by providing outside monitoring.
www.caftaintelligencecenter.com.

1.2.3.1.6 FTAA

The Free Trade Area of the Americas (FTAA) was launched between 34 North, Central, South American
and Caribbean countries, in 1994, in order to expand the NAFTA to all nations except Cuba. The FTAA is
a hope, not a binding convention.

If agreed upon (countries like Bolivia, Venezuela and Ecuador are not in favor of such an agreement), the
FTAA would become the largest free trade zone in the world. “Its goals are to link the economies of the
hemisphere as well as deepen social and political integration among the countries.” Olfa Ayari, Fabrice
Haffner & Tsaiya Tonie Huang, International Business: Free Trade Area of the Americas (2003). To this
end however, countries have set up free trade agreements among each other such as Canada with Chile,
Mexico with Bolivia and Costa Rica with the Caribbean Community. Below is a list of all countries that,
when finally ratified, would be included in the FTAA.

1) Antigua and Barbuda
4) Barbados

7) Brazil

10) Colombia

13) Dominican Republic
16) Grenada

19) Haiti

22) Mexico

25) Paraguay

28) Saint Lucia

31) Trinidad and Tobago

34) Venezuela

2) Argentina
5) Belize

8) Canada
11) Costa Rica
14) Ecuador
17) Guatemala
20) Honduras
23) Nicaragua
26) Peru

29) Saint Vincent and the
Grenadines

32) United States of
America

3) Bahamas

6) Bolivia

9) Chile

12) Dominica

15) El Salvador

18) Guyana

21) Jamaica

24) Panama

27) Saint Kitts and Nevis

30) Suriname

33) Uruguay

1.2.3.2Investment Protections

1.2.3.2.1 International Public Law on Nationalizati on and
Expropriation

For hundreds of years, “customary” public international law rules have evolved as the law of “civilized
nations.” Under such principles (as enunciated by legal scholars and put into practice by governments),
governments are bound to compensate investors for expropriation and nationalization of an asset’s fair
value. Such principles do not have any binding effect and are respected unilaterally by governments that
wish to avoid retaliation. Businesses and investors should identify what compensation practices are
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mandated by local constitutions, local laws and regulations and investment treaties in order to remain
current in the international marketplace they find themselves in.

1.2.3.2.2 U.S. Government Sponsored Investment
Insurance
Congress has authorized a government-managed insurance program to allow U.S. merchants and

investors to obtain U.S.-government insurance policies protecting against nationalization, expropriation
and currency inconvertibility.

1.2.3.2.3 WTO Agreement on Trade-Related Investment
Measures

The WTO Agreement on Trade-Related Investment Measures (“TRIMs”) adopts the basic principles of
public international law for the compensation of foreign investors and foreign businesses in case of
expropriation or nationalization. In addition, the “TRIMs” agreement adopts other protections, particularly
non-discriminatory treatment of foreigners.

1.2.3.2.4 Bilateral Investment Treaties

A Bilateral Investment Treaty (“BIT”) is an agreement establishing the terms and conditions for private
investment by nationals and companies of one state in the state of the other. This type of investment is
called foreign direct investment (“FDI"). BITs are established through trade pacts.

The U.S. Government has placed a priority on negotiating bilateral investment treaties, with countries
undergoing economic reform, where such treaties may have a significant impact on the adoption of liberal
policies on the treatment of foreign direct investment. BITs lay the policy groundwork for broader
multilateral initiatives in the Organization for Economic Cooperation and Development (“OECD”) and
eventually, the World Trade Organization (“WTQ"), for investment in “mainstream” international
economies. BITs assure national treatment or most-favored-nation treatment, establish clear limits on the
expropriation of investments and entitle U.S. investors to be fairly compensated, provide U.S. investors
the right to transfer funds into and out of the host country without delay using a market rate of exchange,
limit the ability of host governments to require U.S. investors to adopt inefficient and trade distorting
practices, give U.S. investors the right to submit an investment dispute with the treaty partner's
government to international arbitration and give U.S. investors the right to engage the top managerial
personnel of their choice, regardless of nationality.

1.2.3.3Treaties on Friendship, Commerce and Naviga tion

Treaties of Friendship, Commerce and Navigation (“FCN”) are bilateral treaties which facilitate
commercial arrangements between nations. FCN treaties are useful for establishing the right to obtain a
work visa in a foreign country, in order to enjoy civil rights accorded to local citizens. “Due to concerns
about the impact of such treaties on each country’s respective domestic law, the cornerstones of these
treaties are their ‘contingent standards.” From this, small and medium sized foreign firms are able to deal
at arm’s length with local companies without fear of being restrained, due to their foreign status. Daniel
H. Tabak, FRIENDSHIP TREATIES AND DISCRIMINATORY PRACTICES, 28 Colum. J.L. & Soc. Probs. 475,
(1995).

The oldest U.S. FCN treaty is with France, established during the Revolutionary War, in 1778. The WTO
Agreements on TRIPs and TRIMs have largely supplanted the role of “FCN” treaties except as to visas.

1.2.3.4Income Tax Treaties

Income tax treaties are “bilateral agreements that create a set of adjustments and concessions between
the tax laws of two countries.” The purpose of these treaties are to avoid double taxation for foreign
workers and companies by relieving them of tax burdens they would normally have in one place of
business and enforcing them in another. Barbara Rosenfeld, A Tax Anomaly That Penalizes Actors
Working Abroad, 27 LA Law 20, 2004. The key concept of U.S. tax law — residency for tax purposes — is
replaced by a key treaty concept — a “permanent establishment” as the basis for imposing taxes on
commercial transactions.
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“Each treaty must be scrutinized for its own possible uniqueness,” and foreign companies must know
individual aspects of the country’s treaty they are doing business in. This will allow foreign companies to
hedge better against the possibility of being in violation of IRS or another country’s tax code. Carole C.
Berry, TAXATION OF U.S. ATHLETES PLAYING IN FOREIGN COUNTRIES, 13 Marg. Sports L. Rev. 1,
(2002).

Such treaties always mandate that the two governments will exchange information to prevent tax fraud
and to avoid cases of double income taxation where the rules are not adequate to achieve an equitable
result. Not all countries have tax treaties with the United States. However, even in the absence of a
bilateral tax treaty, governments may exchange data about individual business transactions under
international police protocols (Interpol) and under special agreements that the U.S. may have required to
facilitate trade (for example, eligibility of a foreign country’s businesses to participate in the benefits
provided by the U.S. Caribbean Basin Initiative). For example, Bermuda has an agreement with the
United States to exchange information on certain commercial frauds and criminal activities, even though
Bermuda elects not to share tax information as such.

To avoid “treaty-shopping” by foreign investors and U.S. persons alike, since the 1980’s and 1990’s, the
United States has required that the benefits of its income tax treaties shall apply only to persons and
entities that are “resident” in the United States or the other country.

Some attempts at treaty shopping continue, despite American and OECD model treaty principles limiting
benefits. Some treaties are old and have not been amended. Other treaties can be satisfied more easily
for publicly traded companies. As a general matter, aggressive tax planning should be treated like any
other investment: rewards should be measured based on relevant risks.

2. Key Regulatory Concerns of Governments

2.1 Consumer Protection

2.1.1 General Protections for Consumers
The EU has an extensive list of directives that must be honored under local EU laws. For a sample list,
see http://www.mpo.cz/dokument13697-stranal.html.

2.1.2 Safety
United States Regulations — Amending the U.S. Consumer Product Safety Act (“CPSA"), the Consumer
Product Safety Improvement Act of 2008 extends the role of the Consumer Product Safety Commission
and makes extensive changes to American consumer product safety laws; such as imposing significant
criminal and civil penalties on entities that do not conform. Thus, all domestic makers or importers of new
products will need to develop compliance procedures.

European Union Regulations — Although functionally similar to the Consumer Product Safety
Improvement Act of 2008, the structure of EU consumer protection regulations differ. Unlike the US
CPSA as amended, consumers in the European Union are protected by a series of separate “directives,”
instead of one concise act. “These directives require each European Union member country to enact
national legislation; which means that staying on top of local legislation, within the European Union, is
paramount to success overseas. Michael L. Rustad, E-Commerce: CHALLENGES TO PRIVACY,
INTEGRITY, AND SECURITY IN A BORDERLESS WORLD, 16 Mich. St. J. Int'l L. 183 (2007)

2.1.3 Price DISCRIMINATION AND Unfair Trade Practic es
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2131 U.S. Laws

In 1936, Congress believed that large firms, if not restrained, would dominate markets by preying on
smaller firms. They also felt that "power buyers" such as large retailers could use their influence in the
marketplace to extract price concessions, unable to be made by their smaller competitor; in turn shrinking
the market through which they would become the only players. Thus, the purpose of the Robinson-
Patman Act was to “provide some measure of protection to small independent retailers and their
independent suppliers from what was thought to be unfair competition from vertically integrated, multi-
location chain stores.” Donald S. Clark, THE ROBINSON-PATMAN ACT; GENERAL PRINCIPLES,
COMMISSION PROCEEDINGS AND SELECTED ISSUES, (June 7, 1995).

When purchasing from foreign service providers or foreign buyers, U.S. buyers should negotiate
contractual provisions to prevent or limit unjustified price discrimination.

2.1.3.2 Foreign Laws
When selling to foreign customers, U.S. businesses should identify local laws governing pricing. For
example, France had a long-standing law against price discrimination by sellers, which was dropped in a
2008 by its Law on the Modernization of the Economy.

2.1.4 Internet Selling - Direct Selling from Abroad
The Internet has enabled direct sales from abroad. Governments intervene to protect local businesses
from unfair trade practices, ensure collection of taxes to avoid unfair disadvantages to local sellers and
avoid dilution of tax revenues.

The EU has adopted a Distance Selling Directive that “applies to any consumer distance contract made
under the law of an EU-Member State as well as the European Economic Area (EEA).” The aim of such
a directive is to give distance buyers the same rights as they would if they were purchasing a similar
product in a local shop. The Distance Selling Directive provides a nhumber of fundamental legal rights for
consumers in order to ensure a high level of consumer protection throughout the EU.” These rights, if not
provided for by the distance seller, can result in designated officers taking enforcement action through the
courts. By anticipating compliance needs, new market entrants can avoid enforcement action. European
Commission Communication on the Implementation of the Distance Selling Directive (Nov. 21, 2006).

2.2 Employee Protection

Foreign employment laws are much more oriented to protection of workers instead of protection of the
employers. This orientation manifests itself in the procedures for hiring, promotion and termination of
employment, mergers, acquisitions, outsourcing and conditions of government aid to foreign direct
investment and even, in some countries, in the access of workers to corporate decision-making
processes.

2.2.1 Unions and Collective Labor Organizations
In the US, the vast majority of unionized employees are subject to two sources of legal regulation. “One
source, in the form of a federal statute, is the NLRA (National Labor Relations Act). The other is in the
form of contractual rules flowing from privately-negotiated collective bargaining agreements, such as the
right to contract for grievance procedures which may culminate in binding arbitration to resolve contract
interpretations and disputes.” Taken together, these organizations help create an environment to ensure
that employees are not exploited and the employer receives a desired for work product.

Outside the United States, foreign trade unions, especially those in Europe, are extremely powerful at all
governmental levels. In the case of Alitalia Airlines, in 2008, during labor negotiations, labor unions
initially opposed (but later supported) the sell-off of certain company assets to privatize the airline, as this
privatization had the potential to create a loss of jobs. From this opposition, it is more than possible that
these unions have created an environment that could result in the dissolution of the company. (For a
more in-depth discussion on foreign trade union practices please see below under topic “Acquired Rights
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Directive”). Stephen F. Befort, LABOR AND EMPLOYMENT LAW AT THE MILLENNIUM: A HISTORICAL
REVIEW AND CRITICAL ASSESSMENT, 43 B.C.L. Rev. 351 (2002).

2.2.2 EU’s “Acquired Rights” Directive
Under the EU Acquired Rights Directive (“ARD”), local EU employees are protected from a loss of their
‘acquired rights’ when there is a merger, a divestiture or a transfer of their jobs to an external service
provider in an outsourcing. Compliance with the ARD and local procedures for termination of
employment can be burdensome and requires careful planning.

Going Global offers many new opportunities. However, non-EU companies must be aware that such
opportunities come with significant legal obligations and some risks, especially on the part of the
employer. Americans contemplating operations or investment in the EU should consider strategies
relating to the global integration of business processes and work flows. The ARD and similar laws
protecting employees can have perverse effects. Such laws are a factor in selection of venue for a new
office, since non-EU countries have less intrusive labor laws. Also, the ARD has a perverse impact by
promoting the export of innovative and new projects to non-local employees, leaving the incumbent EU
employees to handle mundane routine matters.

2.2.3 Visas for Foreign Workers

Once global, a company begins to build valuable employees overseas and may determine to transfer a
particular employee to occupy a position in the company’s American headquarters. If that is the case, the
employee must meet rigorous standards to make certain his foreign employee is eligible to work within
the United States. Any such employer wishing to achieve a successful employee transfer must obtain a
visa that permits employment, if her employee is not a citizen or permanent resident. There are many
different types of nonimmigrant visas depending on what type of work the firm is in, as well as what type
of work the immigrating worker is capable of. Nancy B. Elkind, WHAT EVERY EMPLOYER (AND EVERY
EMPLOYMENT LAWYER) SHOULD KNOW ABOUT IMMIGRATION, 35-OCT Colo. Law. 39 (2006).

2.3 Tax Collection

The close link between corporate tax rates and multinational firms' financial policies, “together with the
potential for rapid growth, has aroused concerns among policy-makers.” These concerns stem from
evidence that “multinationals seem to pay lower taxes, than domestically operating firms. In response to
these developments, many countries have introduced rules that limit the amount of interest that is
deductible from the company’s corporate taxes each year. Andreas Haufler and Marco Runkel,
MULTINATIONALS' CAPITAL STRUCTURES, THIN CAPITALIZATION RULES, AND CORPORATE TAX
COMPETITION, (2008)

2.4 Data Security and Privacy

In America, federal agencies may bring enforcement actions under several federal laws that address the
protection of personal data. The Gramm-Leach-Bliley Act, the Health Insurance Portability and
Accountability Act, the Children's Online Privacy Protection Act and the Fair Credit Reporting Act are all
such laws that corporations doing business in America must be aware of. Under its general enforcement
authority the FTC may investigate and, if necessary, file civil law enforcement actions against businesses
that have allegedly engaged in fraudulent or misleading privacy practices.
http://www.metrocorpcounsel.com/current.php?artType=view&EntryNo=3614.

The European Data Protection Directive concerns the processing of all "personal data." In general, this
Directive places “heightened restrictions on the collection and use of such personal data by third persons.
Since the term personal data is quite vague, it is important for all companies going global to familiarize
themselves with the types of communications and processes that are allowed. Each entity should start by
understanding what personal data means.
http://www.metrocorpcounsel.com/current.php?artType=view&EntryNo=276
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Regardless of jurisdiction, data security and privacy require analysis, planning and implementation of
policies for the enterprise and its suppliers and customers. Such policies require constant review and
new technology investments. For example, effective October 1, 2008, the State of Nevada requires that
businesses collecting or processing personal data of Nevada residents must encrypt the personal
information. Enforcement is undertaken by local/national Data Protection Authorities (“DPA”), who have
increasingly important roles in the administrative enforcement of EU data security and privacy.

2.5 Markets and Sanctity of Contracts

2.5.1 Contract Formation

Although there are a lot of similarities in the way American firms and international firms create contracts,
there are also stark differences. In America, our law allows for modifications, requires consideration
between the parties in contract and necessitates that contracts above a certain dollar amount must be in
writing. Under CISG, these regulations are not provided for; modifications to contracts are rarely, if ever
allowed, consideration to contract is not necessary and contracts, regardless of the dollar amount at
issue, do not have to have signed to be deemed accepted by an international court. From this, it is
imperative that American firms negotiating a contract with a Non-American entity must be attentive during
all negotiations, and must identify all preliminary negotiations and drafts as non binding.

2.5.2 Enforcement
When a party to a contract breaches, there are generally two methods by which the other party can
enforce a contract; specific performance and monetary relief. As a general matter, it is said that Common
Law countries, such as the United States and Britain, tend to favor monetary relief while Civil Law
Countries, tend to favor specific performance. See, Avery W. Katz, Claus Ott & Hans-Bernd Schéfer,
REMEDIES FOR BREACH OF CONTRACT UNDER THE CISG, 25 Int'l Rev. L. & Econ. 378 (2005).

For this reason it is very important to know the differences between the American Uniform Commercial
Code and its international counterpart, the UN CISG. When attempting to enforce a contract that has
been or has the potential to be breached, it is of the utmost importance that American firms doing
business overseas manage their expectations so that they are not surprised when a foreign judgment
(from a court or arbitration) grants an award contrary to what was assumed.

2.5.3 Public Policy Limitations on Autonomy of Cont racting Parties
In order to be enforceable, a contract cannot violate "public policy". The definition of public policy differs
from country to country. What is deemed acceptable in one may be deemed as despicable in another.
That is why firms that are doing business outside of the United States must be aware of the differing legal
and social norms in each country they conduct business in. By doing this, it will ensure that their contract
is as enforceable in a foreign jurisdiction as it would be in the United States.

2.5.4 Antitrust and Competition Regulation

Most antitrust regulations throughout the world are relatively similar. They aim to prohibit anticompetitive
“monopoly agreements” among competitors, such as price-fixing agreements. “They also seek to prohibit
agreements to fix or limit the resale price and ban firms from abusing a dominant market position by
selling below cost or entering into tying arrangements that condition the sale of a dominant product on the
purchase of another product.” Although these are constants in all antitrust regulations from the US tO
China, foreign antitrust laws can seem novel to the American firm abroad. Jonathan S. Gowdy, KEEPING
CURRENT: ANTITRUST, 17-FEB BUSLT 9 (2008).

In the EU, the legislature has drafted specific anti-competition rules based on the idea that each member
state is considered to be within a single territory for competition purposes. So, “arrangements that might
not appear on their face to be anticompetitive from a U.S. perspective might violate E.U. law.” Daniel
C.K. Chow & Thomas J. Schoenbaum, INTERNATIONAL BUSINESS TRANSACTIONS 326 (Aspen
Publishers) (2005).
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The Peoples Republic of China recently enacted a new, comprehensive Antimonopoly Law (AML) that
went into effect in August of 2008. “The AML prohibits a dominant firm from selling products at ‘unfairly’
high or low prices, and outlaws unilateral refusals to deal.” Furthermore, the AML contains several ‘block
exemptions’ that could permit Chinese enforcement agencies and courts to allow otherwise
anticompetitive agreements or unlawful conduct to go unpunished. Jonathan S. Gowdy, KEEPING
CURRENT: ANTITRUST, 17-FEB BUSLT 9 (2008).

When going global, it is as important to understand your competition as it is to understand the laws in
place to compete. A lax approach to these laws can mean dire consequences to ones firm and possibly
ones individual rights.

2.6 Environmental Protection

The globalization of environmental concerns is driven by worldwide population growth, the expansion of
global trade and improvements in technology and science. Every multinational company is “on notice”
that its activities throughout the world can become a focus of protest by environmental activists. With new
standards and laws which concern themselves with these problems, multinational corporations are
“finding it difficult to justify adherence to lower environmental standards in developing countries when
placed under the spotlight of international attention.” In order to remain viewed at as environmentally
friendly, these international standards and laws must be at the forefront of corporate planning and
development. One small step up may cause a world of problems that could explode on an international
stage. Robert V. Percival, ENVIRONMENTAL LAW IN THE TWENTY-FIRST CENTURY, 25 Va. Envtl. L.J. 1
(2007).

The United States pioneered some of the most important innovations in environmental law; the creation of
national parks, environmental impact statement requirements, freedom of information and right-to-know
legislation. Furthermore, the EU has followed along with its REACH Regulation. REACH (Registration,
Evaluation, Authorization and Restriction of CHemical substances) “gives greater responsibility to every
industry to manage the risks from chemicals and to provide safety information on the substances” they
use. Through REACH, manufacturers and importers are required to obtain information on the properties
of the chemical substances they use. All of this information is processed and registered in a central
database run by the European Chemicals Agency (ECHA) in Helsinki, Finland.

http:// ec.europa.eu/environment/chemicals/reach/reach_intro.htm

3. Key Promotional Concerns of Governments

3.1 Employment

Prior to the transfer of operations abroad, the employer needs to consider the impact of foreign and
domestic laws on the employees and the company. The complexity lies in the many sources of law. The
employer should understand the domestic consequences of off shoring, the international law governing
the transaction, any foreign institutional law, (e.g., EU Directives, European Court of Justice decisions,
etc.) and the differences in local laws among jurisdictions. Some of the most significant domestic and
foreign employment issues consist of the following:

3.1.1 Works Councils/Labor Unions
In the United States, employees join labor unions and appoint individuals to represent their interests.
Similarly, the same rings true in many Asian countries, such as China. In Europe, the equivalent to a
labor union is a works council. In order to provide greater protection for workers in Europe, the European
Union adopted the European Works Council Directive in 1996 ("EWC Directive"). The EWC Directive
applies to all companies with relatively high number of workers and/or with at least offices in two or more
European Union Member States. By not following such a directive (not disclosing certain information or
communicating with the work council) can lead to boycotts and strikes that would not occur in the United
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States. The companies that understand these rules and the ways in which foreign unions operate are the
ones which succeed in the global marketplace.

3.1.2 Unfair Dismissal/Constructive Termination
The multinational employer must be aware of the laws concerning constructive termination and unfair
dismissal. It is necessary to understand what actions result in a constructive termination and the
consequences to the employer if the employee is unfairly dismissed or constructively terminated. Claims
for unfair dismissal occur when a new employer does not provide comparable overall terms and
conditions of service that the employees’ former company had.

3.1.3 Transfer of Undertaking

The Transfer of Undertakings (Protection of Employment) Regulations 1981 ("TUPE"), are regulations
implemented by the United Kingdom to address the displacement of employees in the context of mergers,
acquisitions, and other operational changes in a company. TUPE addresses the automatic transfer of
affected employees from the employer to the supplier, the protection for employees against dismissal and
an obligation on the employer to inform and consult with workers' representatives. The result is that
employers must identify when TUPE applies to their actions and how to contract around its effects, if
necessary. Dominika Korytek & Kerry R. Weinger, OFF SHORING AND OUTSOURCING: A ROADMAP FOR
THE EMPLOYER, 17-Spring Int'l HR J. 6 (2008).

3.2 Exports

The economic benefits from exporting can be very significant for a region. “New research shows U.S.
export-related jobs pay 20 percent above the national average, productivity growth is three times the
national average, and export-related jobs provide the best long-run security.” To make sure a firm can
benefit from this growth, a company going global must understand the different importing laws that their
target countries maintain. They must also understand U.S. customs and boarder security to make sure
their shipments get to their desired location on time and without incurring any damage. Douglas P.
Dotterweich & F. Steb Hipple, MEASURING THE EXPORT POTENTIAL OF URBAN REGIONS: A CASE
STUDY FROM APPALACHIA, USA 2008. Being responsible for much of this economic benefit is the World
Trade Organization.

4. Key Promotional Frameworks for Globalizing Enter prises

As with domestic business, international business follows the same general commercial paradigms.
However, conflicting jurisdictional claims of different legal systems need to be considered since foreign
laws may be based on different sources of law, constitutional principles and cultural bases.

Basic methods for discussion include:

o Direct exports of goods and services (including Internet services and software as a service) from
the United States

Licensing of intellectual property; franchising

Indirect exports via sales agents and distributors

Importing foreign goods or services (including outsourcing)

Joint ventures for export or import or both (including “foreign direct investment”)

Foreign subsidiaries (either by establishing a new company or by acquisition)

O O0OO0OO0Oo

Each of these methods involves both commercial and legal challenges for American businesses. Each
can be evaluated based on critical paths to success.

4.1 Speed to Market; Market Penetration
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Successful penetration depends on speed to market. In turn, this depends on marketing, promotion of
customer demand and brand loyalty.

Trademark registration and intellectual property protection should be undertaken before (or
simultaneously with) any launch into a new market. This avoids copy cats and builds a foundation for a
marketing strategy.

Human resource development can involve local “partners” under many different legal structures. Using
local talent to build sales may come at the cost of “indemnities” or termination costs later.

4.2 Corporate Ownership and Governance

Every foreign entity involves issues of corporate ownership, control and governance structures. In many
ways, shareholder agreements abroad resemble those in the United States. Thus, control of a venture
reflects relative values of contributions. Entrepreneurs can retain control yet reward employees using
stock options, phantom stock and other incentives.

However, many structural differences exist. Unlike Delaware and New York corporate laws, many foreign
corporate laws mandate that there be a local resident director (e.g., Bermuda) or local manager (e.g.,
Brazil). Foreign labor laws may make it costly to give special incentives, since pension “schemes” may
be mandatory.

4.2.1 Decision-Making Rights

Effective planning can avoid stalemate. Involvement of other business colleagues requires investment of
time, money and energy in building a workable “governance” structure. In joint ventures, beware any
offer of any “50-50" agreement, since equality of contributions and management, and alignment of
intentions as to further investment and market orientation will inevitably change over time. Indeed, under
some laws (such as in India), minority ownership by local employees of as little as 25% could result in a
veto and deadlock. In such cases, creative solutions can found, such as using a domestic U.S. limited
liability company to own 100% of an Indian company could circumvent the blocking minority.

4.2.2 Family-Owned Companies

For family-owned companies, the use of special domestic or offshore trusts should be considered.
Trusts, family limited partnerships and “family office” operations through holding companies can help
serve to manage a business and keep it in the family. U.S. citizens and resident foreign aliens are
subject to grantor-trust rules and “expatriation to avoid tax” rules. Offshore operating companies can
potentially defer taxation by deferring repatriation of profits, but this tax rule is under threat of change in
American tax law. Offshore holding companies are subject to “controlled foreign corporation” rules that
effectively limit abusive deferral of U.S. income taxes. Foreign personal investment companies and
personal investment companies are likewise the subject of U.S. anti-abuse rules.

Conversely, non-resident foreigners should consider using an offshore trust and/or an offshore holding
company to invest in a U.S. business, but such trusts are not effective against foreign laws on descent
and distribution (“forced heirship”) and can be perverse if the foreigner becomes a U.S. resident.

4.3 Corporate Finance

Similarly, the economics of different business structures may tilt to an early market entry for low cost, but
later that cost advantage could be lost by termination charges. Use of “other people’s money” (“OPM”")
should be carefully balanced against the future value of the respective contributions of the founders.
Foreign governments offer financial and tax incentives for foreign direct investments, subject to conditions
such as a minimum duration of investment, a minimum number of “new jobs” and location in an
economically disadvantaged zone. In India and China, “special economic zones” offer tax holidays and
other advantages.
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Exporters may wish to mitigate financial risks through prudent deal structuring. Letters of credit, cash up
front and use of security interests (a creature of U.S. law) and “seller’s retention of title” (a creature of
some commercial codes under Civil Law). Export credit insurance may be available from the United
States government. Banks may agree to purchase the receivables from a foreign buyer under a forfait
discount where the bank retains all risk of non-collection.

4.4 A Balanced Profile for Risk and Reward

When venturing into foreign jurisdictions, the risk and reward profiles will change. The equilibrium will
depend on differences in accounting rules, employment practices, taxation, language and cultures. Going
global requires new agility.

5. Supply Chain Management

Many think that “going global” relates only to exporting goods or services. In fact, “going global” looks at
both the use of suppliers and integrating those supply chains into a unique business in service to
customers across borders. “Going Global” requires proficiency in business process management and
integration of external service providers and suppliers into a holistic service delivery platform supporting
customers globally.

Today, software developers offer “BPM” and “SCM” software (as well as “enterprise resource planning”
software such as SAP and Oracle) to facilitate global operations. Acquisition and administration of ERP
software can harmonize processes across borders and thus reduce costs, improve quality, establish
predictable procedures, provide scalability for rapid growth based on uniform processes and simplify and
reduce costs of recruitment, training and promotion to new job positions across a global enterprise.

5.1 Business Process Management

5.1.1 Business Processes

5111 Role of Business Process in Global

Integration
Business processes represent the workflows that companies adopt to pursue their competitive
advantage. Other business processes are purely ancillary, such as back office tasks of contract
administration, accounting, finance (for non-financial companies), human resources, legal, compliance,
privacy and competitive business intelligence. When “going global,” management should identify those
processes that give the enterprise competitive advantage and use those as drivers for territorial
extension.

5.1.1.2 Sourcing Strategies: Build, Buy or
Outsource

Sourcing strategy refers to the business process and methodology for procurement of goods and
services. For goods, their choice is either vertical integration (“build”), or buy from third party
manufacturers.

Outsourcing is a special sourcing strategy that harnesses the human, financial and technological
resources of a supplier across a time frame that extends beyond one product development cycle. Itis a
form of partnership without equity, without investment and without fiduciary duty, except as provided in
the outsourcing agreement.
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5.1.2 Outsourcing, In-sourcing and Integration with Global Supply

Chains
The key to successful globalization to adopt practices permitting flexibility to respond to changes in
demand or supply. Flexibility includes the right to choose suppliers, to allocate purchases across
suppliers, to ally with preferred suppliers so as to achieve long-term strategic benefits, and to switch
between suppliers (or to in-source a business process) upon termination of a sourcing agreement. This
flexibility should be the focus of both procurement strategies and customer service strategies.

5121 Human Resources

Effective sourcing and supply chain integration involve many moving parts. The most important resource
remains human resources. Executives need to develop a global perspective on

o the supply and demand for skill sets, with a focus on whether the skills must be delivered in one
location;

o career paths for employees in each core function;

o customer preferences (but customer preferences cannot be used to adopt employment policies
that are illegal such as those that discriminate on the basis of race, color, religion or other trait);

o which skill sets should be purchased (outsourced) and which should be owned (as a key driver of
shareholder equity);

o considerations giving flexibility in hiring and career path so the enterprise can adapt to changing
market conditions.

5.1.2.2 Intellectual Property and Employee Non-
Compete Covenants.

Protection of intellectual property and trade secrets requires ongoing vigilance domestically. Enterprises
must avoid claims of infringement as well as maintain competitiveness.

American business executives may be familiar with the divergence of public policy across state lines in
the enforceability of non-competition covenants as opposed to simple covenants not to disclose
confidential information or to use a company’s IPR after termination of employment. California law does
not enforce non-competition covenants unless they are tied to the sale of an interest in a business. But it
does protect intellectual property and confidential information. In contrast, most other states adopt the
Common Law principles that non-compete covenants are enforceable if reasonable in duration, territorial
scope and subject matter scope. With globalization, many American courts (such as in New York) hold
that a global territorial prohibition on competition in a narrow scope for a reasonably short duration can be
enforced, particularly in technology-based industries.

Similarly, in the international context, local laws may adopt widely ranging levels of IPR protection.
Prudent international business planning includes adoption of appropriate contractual protections with
“flowdowns” to ensure that direct suppliers impose similar restrictions on their direct and indirect
suppliers.

5.1.2.3 Systems Integration

As enterprises virtualize their data, and as they collect data in one country and store or process it in
another, managers must comply with all laws applicable to the collection, processing, storage and
dissemination of data.

5.1.2.4 Audit and Control

Every contract in the enterprise’s supply chain should have some form of procedure to allow the
enterprise to require its suppliers to be audited for their compliance with the contractually agreed
business procedures that the supplier has agreed to. This requirement applies to publicly owned
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companies under the Sarbanes-Oxley Act of 2002. Non-public companies should adopt similar
procedures to enable them to become public companies in the future, to ensure the right to receive the
same quality of goods or services and for enforcement of contract rights. See FASB 109 on audit and
control issues.

5.1.2.5 Logistics Management

Global sourcing requires prudent attention to managing the logistics chain, warehousing and speed to
delivery. Some buffer stocks of inventory might be necessary for production using spare parts or
components that are not immediately accessible by a manufacturing enterprise.

5.2 Subcontracting and Vicarious Liability

5.2.1 Managing the Chain
Suppliers often subcontract some or all their contract performance obligations to an independent
contractor. Enterprises hiring suppliers, particularly for supply of services, should take control of the
subcontracting process by insisting on the right to approve all subcontractors. The U.S. government
contracting regulations apply this principle to all levels of subcontractors, all the way down the supply
chain. Similarly, U.S. extraterritorial laws can embroil a U.S. company that deals with a foreign company
violating those U.S. laws.

5.2.2 Flowdown Clauses
In addition to an approval process, the main contract should identify key clauses that each permitted
subcontractor must apply. Such key clauses thus “flow down” to the subcontracts at all levels. These can
include quality standards, audit and control rights, confidentiality, insurance, indemnification and other
critical allocations of commercial risk.

5.3 Business Continuity Planning / Disaster Recover vy

Businesses learned the risks of unexpected disasters when the New York World Trade Centers were
destroyed in September 2001. Since then, business continuity planning and disaster recovery
procedures have been adopted by virtually all major corporations. In going global, the same “BCP/DR”
principles should be implemented for the global supply chain. See FASB 112 on business continuity
services.

5.3.1 Force Majeure (and Exceptions)
A Force Majeure event is typically defined as an event beyond the reasonable control of a party that
prevents normal performance. Force Majeure clauses typically excuse such non-performance.

Definitions need to be carefully scrutinized to limit the excuses. For example, if a hurricane occurs in
Louisiana, should its impact be considered a Force Majeure in Ohio?

Further, Force Majeure events might excuse non-performance for some cases, but should they be an
excuse for a supplier’s failure to conduct appropriate business continuity planning or failure to prepare for
a disaster that is typically foreseeable? This depends on the circumstances.

Further, Force Majeure events should re-open the relationship for possible temporary or permanent
termination of the supply agreement.

5.3.2 Alternative Sourcing
For purchases of goods and services abroad, the enterprise purchaser should have some flexibility to
procure goods or services from multiple sources. This involves a balance between the benefits of
exclusivity or volume discounts, on one hand, and sourcing flexibility on the other.
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5.4 Sales Representatives and Agents

The laws outside of the United States “strengthen the position of the agent, obliging the principal to
compensate for damages or losses caused by the termination of the agency agreement without just
cause.” Even with just cause it is possible that the principle will be obligated to indemnify the agent at the
fair market value of the agency. This value could be upwards of two times the annual commissions of a
particular agency, which must be paid in one lump sum. If not careful, a principal could be in for a great
amount of trouble if unfamiliar with such laws. Carolita L. Oliveros, INTERNATIONAL DISTRIBUTION
ISSUES: CONTRACT MATERIALS, SK068 ALI-ABA 851 (2005); French Decree-Law of Dec. 15, 1958.

5.5 Foreign Distributors

This is a case where a foreign manufacturer contracts with a local entity to be a distributor in and around
the new locality the manufacturer want to expand in. In Europe, due to many stringent laws regarding the
manufacturer/distributor relationship, the 2001 EU Vertical Restraints Block Exemption forbids foreign
manufacturers from demanding the client list from its distributor. Obviously, this creates much tension
about “ownership” of the client list. Most of the time, because of its complex language, the final
determination may be decided in the foreign jurisdiction with the distributor’s choice of law, assuming that
foreign courts view local laws as “public policy” that cannot be changed by contract.

6. Key Risk Management Consideration

6.1 Dispute Resolution Planning

6.1.1 Choice of Law

Contracting parties may choose to resolve the vast majority of their disputes through binding arbitration in
lieu of court adjudication, and arbitrators routinely give effect to the parties’ express choice of law decided
in writing (what law the parties want to govern the dispute is usually decided in the contracting phase and
expressed in the contract). In arbitration, application of the parties’ chosen law is near absolute, as long
as a specific conflict against one state’s public policy does not present itself. Jack M. Graves, PARTY
AUTONOMY IN CHOICE OF COMMERCIAL LAW: THE FAILURE OF REVISED U.C.C. § 1-301 AND A
PROPOSAL FOR BROADER REFORM, 36 Seton Hall L. Rev. 59 (2005).

Most modern foreign choice-of-law rules for contracts and international commercial choice-of-law
conventions allow parties to choose the law of any nation. When contracting, it is imperative for all
businesses “going global” to know that they can bargain for the best possible law to decide a potential
dispute. Thus, at the onset of these negotiations, multinational companies must be able sit at the
contracting table ready to bargain for the laws that will best provide the solution to any potential problem.
Id.

6.1.2 Choice of Forum

Even though not every multi state contract includes a forum selection clause, most do, and “the question
of forum selection therefore requires courts to balance interests of convenience against the bargained-for
expectations of the parties.” The parties that are contracting must know what is considered convenient in
the eyes of the jurisdiction they have determined will hear their dispute because many times courts will
claim due to a “serious inconvenience’ the enforcement of forum selection clauses will be denied as
being “unreasonable and unjust.” Hannah L. Buxbaum, FORUM SELECTION IN INTERNATIONAL
CONTRACT LITIGATION: THE ROLE OF JUDICIAL DISCRETION, 12 Willamette J. Int'l L. & Disp. Resol. 185
(2004).

In order to avoid this problem, companies that are going global must understand what it means to
bargain for a forum and how to do such bargaining at arm’s length in order to produce a clause that does
not come under this “serious inconvenient” concept. If a company that has decided to go global does not
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know how do to such bargaining, the lack of such competence could create “more problems than
originally anticipated for all parties to the contract” it.

6.2 Limitation of Liability

6.2.1 Incorporation
There are many different ways to create a corporation, or its equivalent in foreign markets, and choices
are to be made in order to figure out which corporate structure best fits the specific “going global”
company’s needs. Whether an entity desires to create a holding company (where liability is contained in
each individual entity) an LLC or a corporation, it is imperative that that company plans every aspect of
their business model so they can choose what best route to take.

6.2.2 Indemnification

It is possible that “as a result of the high frequency of lawsuits, United States corporate law permits
companies to provide their directors and officers with relatively broad protection against paying damages,
and extremely broad protection against paying legal expenses. It is important for the multinational
company to know that not all foreign countries have as broad protections as the United States does.
Bernard Black, Brian Cheffins, Martin Gelter, Hwa-Jin Kim, Richard Nolan, Linia Prava, Mathias Siems,
LEGAL LIABILITY OF DIRECTORS AND COMPANY OFFICIALS PART 2: COURT PROCEDURES,
INDEMNIFICATION AND INSURANCE, AND ADMINISTRATIVE AND CRIMINAL LIABILITY (REPORT TO THE
RUSSIAN SECURITIES AGENCY), 2008 Colum. Bus. L. Rev. 1 (2008).

For example, under UK law (and many other jurisdictions aside from the United Kingdom), “a company
cannot indemnify a director for a fine or administrative penalty, for a damages payment resulting from a
breach of duty owed to the company, or for legal expenses incurred” by them in many situations. For this
reason, it is imperative that multinational companies, who have decided to go global, know the breadth
and scope of their executive board, so if something goes wrong, the company knows its rights and the
rights of its executives. Id.

6.2.3 Insurance
To mitigate risks, many insurers sell directors’ and officers’ (D&O) insurance policies to corporations. The
goal such a policy is to “protect directors and officers of a corporation from liability in the event of a claim
or lawsuit against them claiming wrongdoing in connection with the company’s business.” Since this type
of insurance has gotten very expensive and insurers have cut back on the scope of their coverage, it is
important to “have a good insurance broker to help you get the best, most cost-effective coverage.”
http://www.allbusiness.com/business-finance/business-insurance-directors-officers/1653-1.html

D&O policies require the enterprise to disclose its business practices and procedures to the underwriters,
so planning to follow suitable internal procedures can help reduce premiums or improve insurability.

6.2.4 Immunity (Sovereign)

Sovereign Immunity is a “government’s immunity from being sued, by a citizen, in its own courts and
without its consent. The immunity of a State from the jurisdiction of the courts of another State is an
undisputed principle of customary international law.” By not knowing the scope and breadth of each
country’s governmental immunities, it is possible that a habitual lawsuit that would not be problematic if
commenced in the United States could not be raised in the jurisdiction that global company resides in. It
is said that this type of immunity deprives “private parties that deal with a state, of their judicial remedies
and gives states an unfair advantage in competition with private commercial enterprise.” If not careful
company to a new market may fall victim to these immunities which could create more problems than
ever thought imaginable. http://travel.state.gov/law/info/judicial/judicial_693.html.

6.3 Excuse for Non-Performance
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6.3.1 Force Majeure
Force Majeure literally means “greater force.” Force Majeure clauses excuse a party from liability if some
unforeseen event, beyond the control of that party, prevents it from performing its obligations under the
contract. http://www.library.yale.edu/~llicense/forcegen.shtml. Such clauses can have unintended
adverse consequences that cause consequential damages. Force Majeure scenarios need to be
considered as part of international business continuity planning and supply chain management.

6.3.2 Short Supply
Generally courts are unreceptive to breach of contract excuses based on short supply of the seller. A seller
not discharged from a promise to provide products merely because his usual supplier did not produce
enough or machine was not able to turn out the amount an order called for. If a company that has not
hedged against this possibility, he could easily begin to find particular foreign markets impossible to
navigate without good knowledge and understanding.

6.3.3 Commercial Impracticability

The United State Supreme Court has ruled that impracticability, or the impossibility to deliver goods, can
only be an excused in very limited circumstances; usually those of which that are unforeseen. The U.S.
however, is much more liberal than many international tribunals or foreign jurisdictions. Jurisdictions
outside the United States obviously want to protect their own, so lack of performance is not an easy avenue
to handle if the situation presents itself. It is important, just as it was in force majeure (see above), to have
an airtight contract with examples of potential future problems that could occur in the course of doing
business in a new market.

6.4 Termination Rights and Remedies

6.4.1 Definition: Vague or Specific
There are not many ways to terminate a contract. In American law, if the contracting parties agreed to a
certain performance, both of them must hold up their end of the bargain. However, there are a possible
ways to have a contract terminated and companies going global must understand these possibilities in
order to make their endeavors worthwhile.

Overreaching, which is an obvious violation to the UCC and CISG, may not be so obvious in certain
jurisdictions; especially when it involves the foreign investor. Companies “going global” must understand
the markets they are entering, which means knowing the rules behind culture of doing business in that
market. By knowing these rules, a global company will know what steps to take to minimize the threat of
overreaching in a way that complies with the business culture and its rules.

6.4.2 Rightto Cure
The right to cure differs between the UCC and CISG. While one deals more with a timely cure which
made in good faith, the other deals more with the inconvenience of the buyer. A foreign seller that is
faced with a problem in which he could be obligated to cure, must know the best way to go about curing
in each of his respective countries he has entered into. Since each convention deals differently with this
right, it is imperative that the seller understands its rights and works to cure in a way that is feasible for
both itself and its opposition.

6.4.3 Damages

As with the right to cure, damages differ between American law and International law. Although the
foundations are similar, the UCC, for example, may allow damages to be paid to a party affected by the
breach even if he did not attempt to mitigate. In contrast, the CISG forbids damages to be paid if there
has not been “reasonable measures” taken by the victim of the breach, soon after the breach had
occurred. This very simple example, along with the fact that foreign jurisdictions prefer specific
performance, should highlight how the international forum views breach and rules to cure such breach.
From this, the company going global must have a working knowledge of these new systems and how
these global systems can be used to their advantage if an unfortunate situation, such as a breach of
contract, may occur.
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6.4.4 Security for Payment
Progress payments are the best way to secure payment from a buyer. These payments, “viewed as a
form of contract financing...can be divided into separate categories” depending on whom the new global
entrant is doing business with. Brian A. Darst & Andrew D. Irwin, FUNDAMENTALS OF GOVERNMENT
CONTRACTING, FGC Glass-CLE 5-1 (2007).

In foreign markets, especially those with an influx of foreign direct investment; it is quite common for the
buyer to hold off negotiating progress payments in order to gauge a product’s success. After a
demonstration that a product is successful in such a buyer’s marketplace, progress payment contracting
must determine, very specifically, how to both parties should structure such payments. Questions such
as which currency to use may have seemed trivial a few years back, but with such volatility as has been
demonstrated recently, currency considerations could be a large part on how to secure payment from a
foreign buyer. Currency hedging should be considered.

6.5 U.S. Legal Compliance Programs

6.5.1 Export Controls

6.5.1.1Export Administration Act

The purpose of the Export Administration Act (EAA) is to establish specific guidelines for the export of
dual-use technology; items that share military and civilian applications. “The fact that the international
market for such items is highly lucrative and competitive increases the temptation for the U.S. to expedite
the export licensing process, sacrificing national security safeguards to increase profit margins.”
http://www.heritage.org/Research/TradeandForeignAid/EM770.cfm

Although American companies should not be unduly impeded from competing in the international
marketplace by regulations that try to protect technology that is generally available, the United States
possesses unique manufacturing processes and technologies that are not available anywhere else and
that therefore require protection.” Id.

6.5.1.2International Traffic in Arms Regulations

The International Traffic in Arms Regulations, which “primarily addresses the import and export of
defense-related trade and technology transfers, are administered by the State Department’s Bureau of
Political Military Affairs’ Directorate of Defense Trade Controls (DDTC). The DDTC requires a license for
export of any item listed on the Arms Export Control Act's (AECA) ‘munitions list.” An exporter who is
uncertain as what this list contains needs to become familiar with it. Due to the growth of National
Security in the United States, licenses to export items that are categorized as “munitions” must be
obtained and updated with great frequency. By not doing so can result in federal investigations and
possibly worse. Debra Burke, AT THE INTERSECTION OF EXPORT CONTROL REGULATIONS AND
EMPLOYMENT DISCRIMINATION LAW, 5 Am. Bus. L.J. 565 (2008).

6.5.1.30ffice of Foreign Assets Control

The U.S. regulates the right of foreigners to own assets in U.S. banks and U.S. companies. The Office of
Foreign Assets Control (“OFAC”) maintains a list of foreign persons who are politically banned from such
ownership. Thus, going into a joint venture with a foreign requires some prior review and analysis.

6.5.2 Foreign Corrupt Practices Act
In 1977, Congress enacted the Foreign Corrupt Practices Act (FCPA) to “bring a halt to the bribery of
foreign officials and to restore public confidence in the integrity of the American business system. The
FCPA was intended to have (and has had) an enormous impact on the way American firms do business.”
Many United States firms doing business in jurisdictions where bribes are commonplace must be vigilant
in overseeing its practices in order to remain in compliance with US law. Proper steps should be taken,
such as implementing compliance programs, for that firm to “prevent and to detect any improper
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payments by employees and agents.” As with non-compliance with the International Trade in Arms
Regulations, non compliance with the FCPA can result in major violations that could cost a firm more than
dollars and cents.

http://www.usdoj.gov/criminal/fraud/docs/dojdocb.html.

The FCPA is just another reason for conducting due diligence of all foreign commercial intermediaries,
agents, distributors and joint venture partners as well as foreign investors in U.S. entities.

6.5.3 Anti-Boycott Rules

During the mid-1970’s the United States adopted amendments to the Export Administration Act (EAA)
and the 1976 Tax Reform Act (TRA), as law. “These laws were adopted to encourage, and in specified
cases, require U.S. firms to refuse to participate in foreign boycotts that the United States does not
sanction.” These provisions apply to the activities of any U.S. citizen or legal resident at home or abroad
and bring with them harsh penalties if not followed. Companies going global that are doing business in
areas such as the Middle East, must be cognizant of all happenings throughout the world but still comply
with what the U.S. requires them to do if such an event takes place in a country where they have created
a place of business.

http://www.bis.doc.gov/antiboycottcompliance/oacrequirements.html

6.5.4 Foreign Investment in a U.S. Entity
Under the Exon-Florio Act, foreign direct investment in the U.S. may be subject to inter-departmental
review by the U.S. Department of the Treasury. The Committee on Foreign Investment in the United
States (“CFIUS”) has authority to deny approval of foreign investment in industries sensitive to “national
security” considerations. Such concerns may apply to acquisitions of oil companies, ports-management
service companies and other sectors that affect American security. The applicable law is vague, so
consultations with CFIUS early in the plan to accept foreign investors may avoid surprises.

Other laws governing foreign direct investment should be considered before accepting any contribution of
capital from, or giving any control, to a foreign investor. These include the USA PATRIOT Act, the
Homeland Security Act, laws limiting foreign investment in certain sectors (such as transportation and
banking) and local laws. Disclosure of foreign investments is mandated by the Department of
Commerce’s Bureau of Economic Analysis for economic studies, as well as by the Internal Revenue
Code to identify potential inter-company transfer pricing abuses.

6.5.5 Establishment or Acquisition of a Foreign Ent ity
Special U.S. tax rules apply to establishment or acquisition of foreign subsidiaries. Transferring
intellectual property ownership or appreciated assets to a foreign company will not prevent the U.S. from
taxing the future revenue streams or the appreciation in value. See Internal Revenue Code, Section 367.

6.5.6 Divestiture of a Foreign Subsidiary
U.S. income tax laws may result in current income taxation on profits from divestitures of foreign
subsidiaries. Export control laws apply to sales of foreign entities that own restricted or regulated U.S.
technical information.

6.6 Protection of Investments Abroad

6.6.1 Bilateral Investment Treaties

“The role of the BIT is to create a credible commitment to foreign investment by creating a set of legal
protections that can be enforced through a neutral international mechanism.” All states that are involved
in BITs use them to send a message to the international community that their states welcomes foreign
investments and protects ventures of any entity investing in their country. Knowing the ins and outs of
such treaties are invaluable to the multinational company as they must look into states that abide such
treaties with the U.S. and welcome American investment with “open arms.” Johanna Kalb, CREATING AN
ICSID APPELLATE BODY, 10 UCLA J. Int'l L. & Foreign Aff. 179 (2005).
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6.6.2 Expropriation, Nationalization and Currency I  nconvertibility

The risk that changes in laws and “regulations will decrease the value of one’s investment, imposing
costs upon investors, just as the risk that fire may destroy the investment,” imposes similar costs.
Generally, investors insure against these risks to reduce the costs of such risk if they happen to occur.
Insurance against many forms of physical expropriations unfortunately is not available on the private
market for the normal domestic investor; as it may be looked at as a “moral hazard.” Joel C. Beauvais &
Vicki Been, THE GLOBAL FIFTH AMENDMENT? NAFTA'S INVESTMENT PROTECTIONS AND THE
MISGUIDED QUEST FOR AN INTERNATIONAL “REGULATORY TAKINGS” DOCTRINE, 78 N.Y.U. L. Rev. 30
(2003).

To help mitigate the “risk of expropriation and nationalization, most major capital-exporting countries
provide national investment insurance programs covered by the World Bank. Through these programs
companies going global will be able to focus more on their business rather than the political situations
occurring in their host country. This protection may come at a cost, but is a cost that should be
considered as “doing business”, especially when a new global entrant, enters a market that has a volatile
political system.

7 Getting Started to “Go Global”

7.1 Building an International Business Team

A team of experienced professionals can help avoid many of the pitfalls and accelerate enjoyment of the
benefits of going global. Your team should include experienced advisors in law, taxation, accounting,
distribution practices, information technology, marketing and product certification.

7.2 Restructuring Internal Business Processes for S calability

If you have not already discovered “business process management” as a methodology, you should
undertake some BPM analysis and restructuring. The goal is to achieve scalability, rapid deployment and
low error rates. Using such analysis, you can allocate resources to those geographies, skill sets and
capital investments that will fit into a global economy.

7.3 Planning for Global Compliance

7.3.1 Taxation

While states want to maximize tax revenues, they cannot act as if there is no need for rationality and
balance. To pursue expansion abroad, companies must be open to new tax structures and processes
that they are not used to in order to benefit from such opportunities. Effective global operations require a
renewed appreciation of different tax rates and rules under different foreign laws and their interplay with
American rules.

International tax planning involves many important decisions, including:
o Selection of the jurisdiction where operations will be conducted, thus generating ordinary
business income, which will depend on tax treaties and local laws allowing for reduction of

taxable income by payments, for example, of interest, dividends and royalties to related entities.

o Selection of the jurisdiction where intellectual property assets will be owned, generating licensing
income.
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o Choice of the type of transfer pricing structure, since allocation of profits through inter-company
prices (presumed to be skewed due to common ownership and control of affiliated companies)
are the subject of anti-abuse rules to defeat transfer of “income’ to low-tax jurisdictions.

o Choice of taxable character of the entity conducting business abroad, such as “tax transparent”
partnership or entity taxable.

o Choice of invoicing, cash management and accrual versus cash methods of accounting,
depending on the jurisdiction and relationship among affiliates.

o0 Adoption of international contracts for sharing of common administrative expenses for back-office
operations.

o Development of offshore “centers of excellence” or “shared service centers” for general functions
— such as accounting, legal, finance, human resources management, information technology and
even marketing -- that can become harmonized for all affiliates, while respecting local laws,
customs and practices.

o0 Optimization of local tax costs globally, particularly in the European Union, where Value Added
Tax (“VAT”) is imposed at different rates, depending on the country, for at least several more
years. (For electronically-supplied services (“ESS”) such as telecommunications, Web-delivered
data, images, text and music, radio and television, electronic books and distance teaching, EU’s
Council Directive 2002/38/EC of May 7, 2002, on VAT forces non-EU suppliers to collect from EU
customers and pay EU VAT on such remotely delivered services.)

7.3.2 Code of Conduct
A “Code of Conduct” can serve as an internal rule book for compliance at home and abroad. It can be
divided into individual manuals governing business operations including human resources, purchasing
and selling practices, advertising, subcontracting and other routine operations. These “bureaucratic”
procedures will help avoid potential fines and liabilities and will help minimize auditors’ footnotes on
balance sheets.

7.4 Analyzing and Planning to Manage Risks

Risk management requires both geopolitical and economic strategies, with effective choices of the first
jurisdiction for foreign operations, and regulatory and contractual risks. The biggest risk in “going global”
is the submission to the laws of foreign jurisdictions. This can be mitigated through the “Four Eyes”
approach (insurance, indemnification, incorporation and immunity) as well as choice of law and proper
use of legal entities, contract language and risk structuring to limit liability. As with other risks, you should
adopt a “life-cycle” approach to each contract, with a suitable exit strategy and risk contingencies.

7.5 Sharing a Global Future: Balancing Economics an  d Social
Responsibility

Global economic success will increasingly depend on balancing social considerations with economic
benefits.

o Environmentally friendly products and services are seeing huge interest, if not demand.

o Instead of merely focusing on cost of labor, globalizing companies look at the world as one labor
market for talent and efficiency.

o Increasingly, such social considerations make good business sense for globalizing a company.
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0 Robust protections of private personal information and individual consumer rights will not only be
attractive for marketing, but is increasingly compulsory by law.

In short, social and economic strategies should be aligned for global business success.

8. Further Contact

William B. Bierce

Bierce & Kenerson, P.C.

420 Lexington Ave, Suite 2920

New York, New York 10170

Tel. 212-840-0080; Fax. 212-840-6210
wbierce@biercekenerson.com

For Further Reading, see:
www.outsourcing-law.com

www.sourcing-law.com
Business Process Transformation, White Paper (available on request)
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