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1. Executive Summary

In the last decade, the advent of cheap telecommunications fulfilled the promise of the WTO Uruguay
Round of free trade agreements. Outsourcing (or “global sourcing”) is a business discipline based on
principles of comparative advantage reflected in the “build-vs.-buy-vs.-ally” paradigm in this new global
marketplace. By outsourcing, an enterprise hires the services of a specialized service provider, and the
provider’s functions integrate into the enterprise’s operations. Like ganglia, this integration creates key
interdependencies.

Many myths give a misleading impression on the sustainability of global sourcing. While foreign wage
levels might be much lower than domestic “onshore” wage levels, the actual cost savings from
outsourcing or offshoring may be much less due to the costs of operating a “project management office”
(“PMQO") to structure, negotiate and manage the operations. Attrition rates of key foreign employees need
to be managed to avoid turnover that could impair business continuity and increase replacement costs.
Security, quality metrics, accounting management and audit controls need to be in place. The service
provider needs to demonstrate an understanding of the globalizing enterprise’s regulatory environment
and strategies for risk management.

Outsourcing is no panacea. It requires ongoing hard work and a willingness to take meaningful decisions
on risk and to adapt to change.

Effective outsourcing requires careful project management. This includes planning and methodologies for
management of risks to operations, security, customer relations, legal and regulatory compliance and
ultimately brand value. In-house counsel skilled at the day-to-day oversight of ordinary day-to-day
outsourcing transactions may need assistance from experienced outside counsel to accelerate enjoyment
of intended benefits and, more importantly, to provide judgment, strategy and documentation developed
through dozens of simlar transactions and a focus on this area of legal practice.

Established in 1990, Bierce & Kenerson has been supporting service recipients and some select service
providers in their quest for effective business operations using key performance indicators (“KPI”) in
contract stucturing, pricing and renewal. We offer this “Introduction to Outsourcing and Offshoring” to
help globalizing enterprises and their sourcing consultants understand issues relating to global sourcing,
the role of external legal counsel and considerations in the selection of individual law firms to support
global sourcing transactions and operations. We believe that our key differentiators are:

a holistic perspective based on extensive experience;

a relatively modest cost structure, reflecting a limited hierarchy of team members and thus a
“lean team” and collaboration with foreign law firms that either are the client’s existing firms or
experienced sourcing counsel;

a commercial understanding that allocations of risk need to be achieved when defining the scope
of outsourced services, but that overall costs (and thus advantageous pricing) might best be
managed by not shifting key risks that can be best managed by a client, who retains ultimate
responsibility to their customers, suppliers, partners, regulators and shareholders;

a focus on mid-market clientele that understands the value of money in legal services; and

a recognition in the industry as savvy sourcing lawyers regardless of size.!

! This brochure constitutes “attorney advertising.” This brochure is not intended to constitute legal advice and cannot be
relied on as legal advice. Please consult a lawyer on your particular needs. Bierce & Kenerson, P.C. is a New York law firm.
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2. Basic Outsourcing Paradigms

2.1 Single Tower: Single Sourcing

Outsourcing involves the transfer of operational responsibility for a particular business function. The
function being outsourced is called a “service tower,” a “tower” or a “silo.” A “service tower” is a single
class of service that can be preformed by a niche service provider. Examples of this include human
services accounting for payroll administration, help-desk call center support for scheduling periodic
maintenance of home heating and cooling equipment, credit card account opening and charge card
management and investment management for pension funds. The economic benefits of “single tower-
single sourcing” depend on the scalability of resources provided, volatility of demand and capital
requirements needed to adapt to a changing or complex regulatory environments. Many companies start
their journey in outsourcing techniques with arrangements with this type of limited scope and limited risk.

2.2 Single Tower: Multi-sourcing

“Multi-sourcing” is a sourcing strategy that uses multiple service providers for the same or similar and
overlapping service types. For example, a mortgage bank might hire one service provider to administer
loans originating in different regions of the same country, or for different types of mortgage loan
procedures throughout the same country. By switching to a multi-sourcing strategy, the mortgage bank
would pre-qualify two or more prime service providers under substantially the same contract terms, and
then solicit bids from either service provider on a competitive basis for a new “program” or “territory” or
“process.”

Multi-sourcing thus permits:

Competitive pricing of individual work orders, with the potential for a shorter life cycle of the
work order that allows, in effect, the equivalent of a long-term service agreement with
continually competitive pricing when individual work orders expire;

Capacity and volatility management, since one service provider could supplement the
resources of the other in case of a surge in work demand;

Competitive process development, since each service provider would be competing to
differentiate its services.

Multi-sourcing requires a robust internal organization for design and administration of operations.
Experience shows that multi-sourcing fails without such an organization to audit and ensure compliance
with both the contract and the regulatory requirements.

Further, multi-sourcing can trigger selfish competitive behavior by competing service providers who are
not predisposed to cooperate effectively in the client's best interests. Multi-sourcing also dissipates
economies of scale by reducing volumes available to each provider. Accordingly, an effective multi-
sourcing strategy must implement measures to ensure cooperation of the multiple service providers in
using the same technical standards, formats and procedures and to collaborate in problem resolution at
technical, legal and financial levels. This can be achieved under a “Multi-Sourcing Operating Agreement.”
See Appendix C. 4.

2.3 Multi-Towers: “Best of Breed” vs. General Contr actor

Each enterprise needs to decide on whether to outsource multiple functions to the same service provider,
or to adopt an approach of outsourcing each function separately to the “best of breed” provider. This
strategic decision will govern the evolution of its sourcing strategy in the future.
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In either case, the enterprise needs to establish and manage methods for supervising all functions. The
benefit of hiring a general contractor is that one party is responsible for the services. The risk is that the
overhead of integrating such functions will prevent the enterprise from getting lower prices on individual
functions.

Legally, the structure of the deal in the internal roles of the enterprise is different, depending on the
choices.

2.4 Onshoring / Insourcing

The rapid decline in the U.S. Dollar since 2000 and the rise since 2004 of nationalistic policies on
business visas, taxation of expatriates, data protection, security, privacy and consumer protection will
likely increase the amount of offshoring and insourcing. We foresee that this will create some new trends:

Foreign service providers will expand their local U.S. talent pool to buy or develop knowledge and
build knowledge process outsourcing services.

Foreign service providers will bring to local U.S. operations their skills in hiring, training and
administering talent pools. This will compete effectively with local U.S. consulting and service
companies. It will also expand the volume of outsourcing since such talent management skills
compete with in-house, insourced HR departments.

Talent pool management will become a key differentiator in the competitiveness of global
enterprise.  Outsourcers build these skills to match their talent pools to their contract
commitments. As they become better skilled at managing knowledge process services,
outsourcers can build new operations.

Knowledge process outsourcing will produce new business models due to difficult issues of
conflicts of interest and intellectual property rights.

See Appendix C.1.

2.5 Offshoring

Since the “Y2K” craze of the late 1990’s, outsourcing has transcended geography as enterprises seek to
find the “right” source on the “right shore.” Today, enterprise customers focus on effectiveness and
productivity, and not as much on cost alone. More foreign service providers have established U.S. local
operations, and captive centers have grown. Clients have not assumed more responsibility for results,
rather than just shifting responsibilities under rigid service levels. Clients have assumed responsibility for
governance in the sense of focusing on effectiveness and efficiency in a multi-provider “multi-sourcing”
model.

Every globalizing organization can consider a hybrid approach:

A virtual captive, to meet concerns about security, confidentiality and control of knowledge and
trade secrets;

Outsourcing to achieve scalability, cost effectiveness and efficiency;

A local sales office for revenue generation; and

Retention of internal “core processes” that adds the highest levels of training.
The management skills needed to find and manage the “right shore” begin with senior personnel with
deep experience in the relevant line of business. Also needed are international orientation and cultural

gap-filling that bridges a domestic culture of creativity and design by subject matter experts and a foreign
culture of process- driven, rules-based, analytics, adopting algorithms and rules.
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Experience suggests that certain functions should not be outsourced, or if they are outsourced, they
should not be sent offshore. These include contacts with the customer that affect the customer
relationship, the exercise of business judgment, or general management. The enterprise should retain all
responsibility for problem solving, relationships with customers and supply chain and program
management. However, external service providers can be hired to assist the enterprise for specific tasks
or functions.

Offshoring requires careful attention to extraterritoriality of U.S. and foreign laws and flexibility to exit or
materially change the conditions of service in case of changes in laws, this requires a legal approach
inspired by effective supply chain management principles.

3. Core Legal issues

3.1 Scope

The scope of the outsourcing will govern which laws apply, the impact on the organization and the
compliance functions. Defining the scope usually includes both higher-level and functional descriptions.
Legally, incidental or support functions need to be included at no extra cost.

3.2 Business Process Transformation

Today inefficiency is being squeezed out of businesses and their supply chains using tools such as
business process modeling and management (“BPM”), software as a service (SAAS), Six Sigma,
benchmarking and a dynamic life cycle of sourcing that may include insourcing, outsourcing and re-
sourcing (recapture of outsourced processes by in-house resources).

In relation to a particular sourcing project, the globalizing enterprise faces the perennial question whether
and when to change the manner in which the enterprise conducts its business. Some business process
transformation (“BPT") can be done before the process is outsourced. Other transformation is done by
jumping from existing processes to a more structured service delivery mechanism through outsourcing.
Later, the enterprise can recapture the transformed business process if it wishes.

In any sourcing contracting process, the company’s attorneys should understand the intentions relating to
dynamic process transformation, and the impact of affected processes on the organization's
competitiveness and sustainability.

This topic involves substantial legal and risk issues. We have a separate 30-page Business Process
Transformation White Paper on this topic available to sourcing parties and consultants at no charge.

3.3 Business Continuity and Sustainability

Supply chain risks are created when a company outsources any process. In the early days of business
continuity planning and disaster recovery (“BCP/DR”) management, the focus was on protecting and
rapidly restoring data in an IT environment. Today, BCP/DR requires a broad understanding of IT
coupled with an even stronger understanding of program management, business process reengineering
to minimize single points of failure, and risk compliance. Lawyers advising on outsourcing should likewise
appreciate the compliance and regulatory environment applicable to the company’s operations.

The enterprise customer needs to integrate its BCP/DR professional practices with those of its suppliers
and outsourcing service providers. This includes identifying how the enterprise is organized and
integrates with the service provider, how the parties define and value the relevant risks, development of
logical plans that are cost-effective and mitigate the risks effectively, and training, exercises, and
integration with other vendors.
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Business continuity planning includes structuring the outsourcing contract for the trauma of exit and re-
sourcing. The contract should contemplate a reasonable level of portability in the processes so that they
can be in-sourced or delivered by a third party.

3.4 Relationship Governance

Outsourcing is fundamentally a relationship, not a transaction. Frustrations in outsourcing arise from the
long-term commitments. It is unreasonable to expect that the contract will survive unchanged over a long
term. Periodic 360 reviews can avoid unnecessary conflicts and frustrations as economics, the law and
the business climate change. A solid agreement will provide a framework for effective communications
and adjustments.

3.5 Pricing

Many outsourcing transactions include imputed capital expenditures for the acquisition and maintenance
of real estate, equipment, telecommunications installations and other infrastructure items. The deals
need to identify how such investments will impact pricing. Thus, the enterprise’s sourcing advisors and
lawyers can help the enterprise design a pricing model that takes such issues into consideration in
relation to guaranteed parameters, accounting, taxation, ownership and rights and remedies upon
termination or partial termination. Operational parameters could include currency fluctuation, choice of
currency, cost of living adjustment (COLA), increases of productivity, changes in service delivery location
and timing of completion of the transition phase.

3.6 Intellectual Property

Outsourcing can create a dependency on third-party intellectual property and know-how. Appropriate due
diligence and analysis of licensing and IP rights will help manage the risks and create future flexibility for
change management and termination or restructuring.

3.7 Human Resources

The evolving strategies for the HR profile of the enterprise must be reflected in the outsourcing
agreement. Changes in employment conditions are governed by employment laws, civil rights laws,
privacy laws, HIPAA and other laws governing plant closure. Appropriate planning and implementation
are needed; the contract needs to spell out the allocation of roles for compliance.

3.8 Insurance

Insurance shifts risks to an indemnitor. Insurance is essential to ensure indemnification in case the
service provider fails to deliver the services and cannot “make whole” the losses caused by such failure.
Insurance can also be used to cover risks that are not allocable under the contract, such as force majeure
and supply chain failures. Recently new insurance products and a new underwriting approach in the
insurance markets make this issue one for special discussion between the enterprise customer and its
service providers.

3.9 Indemnification

While a service provider is not generally an insurer, it normally does agree to indemnify for certain
breaches. These clauses are highly structured and keenly negotiated.

3.10 Compliance

Compliance mandates need to flow down to the service provider and its permitted subcontractors. Special
careers include industry-specific regulatory and generally applicable mandates for protection of consumer
data and privacy.
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3.11 Flexibility Clauses

Outsourcing relationships are for a relatively long term. Over time, the enterprise will want to make
changes to respond to changes in its marketplace, ownership structure, business scope, regulatory
environment, financial condition, business prospects, other unfathomables and simple excuses for non-
performance by the enterprise customer of its alliance responsibilities. Such issues must be addressed in
the outsourcing contract, with specific rights such as the right to perform or reallocate the work, change
scope, adjust or waive quality standards driving force majeure and to terminate.

4. Core Offshoring Issues

An offshore captive can be used in lieu of, or in addition to, multiple offshore outsourcing relationships.

Offshoring through captive service delivery centers can be structured in various ways. Some provide only
one specialized function such as IT infrastructure support, accounting or human resources administration.
Others deliver multiple administrative functions. Some captives support only regional lines of business,
while others are truly global. Multiple captives, established in different countries, can serve as backups
for disaster recovery and business continuity and to relay business operations to “follow the sun.”

From a lawyer's perspective, the critical differences arise from the types of legal rights and remedies
available to the client parent enterprise to ensure smooth operations. While in-house counsel may have
substantial experience in the formation and legal administration of foreign subsidiaries, special
approaches are available to ensure legal rights and remedies, beyond merely hiring and firing staff of a
captive, designed for operational quality, flexibility and sustainability. The firm collaborates with in-house
counsel and foreign counsel to achieve such goals in strategic sourcing through captives and shared
services arrangements.

4.1 Free Standing Simple Captive

The classic model of a free-standing captive is the simplest legal structure for a “shared service” or
“captive” subsidiary. As a fully-staffed, fully-trained and autonomous operation, this form of captive has
virtually no relationship with an external service provider. Internal controls are applied through the
parent’s code of conduct, statements of work and internally “negotiated” (or dictated) service levels. Staff
might be financially rewarded to exceed service levels, or to avoid service level breaches.

The free-standing captive faces several limitations. The staff of a captive enjoy no upward mobility or
expectation of growth. They might see no chance for personal improvement through a career path that
allows for service to multiple industries. Economies of scale are limited to the business operations of
affiliates. Business processes and training programs are limited to what the affiliates know and not
inspired by best-of-breed interdisciplinary and multi-client business process know-how. Capital
investment, leasehold commitments, salary inflation, currency fluctuation and severance compensation
can burden the parent enterprise with significant financial commitments and loss of flexibility to adapt to
new technologies.

For a free-standing captive, the legal services required are generally limited to:
international tax planning;
corporate formation and housekeeping;
licensing, training, support and related intercompany transfer pricing and administrative
services agreements under Section 482 of the Internal Revenue Code, foreign tax law

and applicable income tax treaties; and

human resources management.
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For existing globalized enterprises, in-house legal counsel generally can handle these tasks in connection
with the Finance Department and external counsel in the host country. For smaller enterprises “going
global,” we can provide legal support by providing our team for U.S. legal issues and, through our network
of foreign law firms, foreign counsel for foreign legal issues.

4.2  Virtual Captives

A virtual captive enables an enterprise to maintain legal ownership and legal control yet achieve
contractually-guaranteed operational quality based on management skills and procedures provided by a
third party service provider. The work is done or supervised by the third party, but the enterprise owns
the operation. Virtual captives are sometimes advertised as being “powered by XYZ” service provider.

Virtual captives exist in many industries. The concept of a “rent-a-captive” or “virtual” captive allows an
enterprise to own the operations but subcontract the management to an experienced management
company or service provider. Use of “rent-a-captive” as an intermediary to third party providers is done in
offshore captives for many industries, such as reinsurance, fund management for mutual funds and other
pooled assets and even banks. Management services can be rendered onshore, but more likely they are
rendered offshore by a foreign service provider that, for client relations, may have a marketing affiliate
onshore. In information technology, “offshore development centers” can be managed by providers.

In a virtual captive managed by a service provider, the enterprise owns the captive entity, which owns or
leases the facilities and the equipment, licenses the necessary software (or is a designated beneficial
licensee under a global license) and is the employer of record for all employees of the captive.

Under one paradigm, the service provider takes the personnel under a secondment agreement
and thus becomes a substituted supervisor of the employees’ performance. The service provider
acquires control but not necessarily liability for the employment relationship.

Under another paradigm, the service provider acts as a coach to the captive’s management. The
service provider acquires no control or liability for the employment relationship.

The provider-managed direct captive can take advantage of both worlds: quality and administration
supervised by an “expert” service provider and ownership of the operation from inception by the global
enterprise. This model is the same as a pure captive with the benefits of a third-party service provider’s
contractual guarantees of service level satisfaction.

This “virtual captive” model offers several advantages, assuming that costs can be negotiated to be
competitive with those of direct outsourcing. It can serve as a startup venture through third party
incubation, potentially using supplier financed capital investment, with substantial investment and
contractual responsibility commitments by the service provider to build and manage the captive. It
performs like a subsidiary on the balance sheet and income statement, as well as on the organizational
chart where the subsidiary’s CEO reports to the board of directors and its sole shareholder. The captive’s
employees can be trained, retained and promoted in the enterprising customer’s culture and processes.

The key legal issues involve human resources development. The service provider needs to have tools to
manage the life cycle of employees of the captive. Care must be taken to structure the operations so that
the service provider has the necessary authority to set policies and administer operations to meet service
levels. Added benefits can be obtained through planning to comply with any applicable government
incentives to foreign direct investment and special economic zones (“SEZ'’s").

4.3 Acquiring a Captive Over Time: Build-Operate-Tr  ansfer (BOT)

The BOT model takes its inspiration from project finance models for bridges, toll roads and airports. A
project sponsor (the outsourcer) finances and builds the service delivery center, hires, trains and
administers the personnel and delivers agreed services to a single enterprise as sole customer
throughout the term of the services agreement. At expiration (or upon other contingencies), the
enterprise customer can acquire ownership of the service center including employees, license rights,
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leaseholds and other assets. As to financial commitments, the revenue stream for the BOT period can be
structured as a lease financing (with payment of a fair market value at the end of the BOT term) or as an
equity financing (with a payment of one dollar at the end of the BOT term).

The BOT Model carries risks involving human capital management, volatility of demand and exit plans.

4.4 Divestiture or Spin-off of a Captive

Recent events suggest that captives play in an unstable environment, this includes divestitures to
outsourcing service providers or spin-offs to venture-capital funded private equity markets for eventual
public offerings.

Operating captives have a life cycle of their own. They can be bought and sold. Successful operating
captives experience a compelling desire to achieve larger scale by taking on customers other than the
parent company. Yet the affiliation with the parent company inhibits credibility since other customers may
distrust the parent company’s willingness to allow the captive to invest or provide top priority to the
unrelated customer in case of competing resource demands.

Successful spin-offs include Genpact, formerly General Electric Capital Information Services (“GECIS”")
and WNS Global Services, Ltd. (formerly a captive of British Airways). In early 2008, a global insurance
underwriter based in England was considering spinning off its Indian BPO captive to Indian service
providers. The mere process of assessing a captive for a possibility spurred the captive’s employees to
retarget their goals and set up a competitive bidding process for a spin-off and simultaneous outsourcing
agreement.

Divestitures of captives to a service provider generally are successful but entail significant human
resources challenges to ensure retention of key personnel. For enterprises customers, divestitures and
spin-offs of captives can pose special operating and competitive risks that merit special attention.

4.5 Jointly-Owned Captive

Formation of a captive to service multiple companies (as direct or indirect owners) in the same industry
can reduce costs. In some industries, such as banking, insurance and financial services, regulations
impose additional costs that can be shared across multiple owners in the same industry.

Jointly-owned captives face many initial and continuing hurdles that suggest this model is not effectual.
Startup and operation of a joint venture requires a business plan involving shared capital commitments by
each joint venturer. Antitrust and competition regulatory laws preclude use of the resulting information for
potentially anti-competitive purposes. Third-party service providers offer competitive services without the
financial commitments, the competition between joint venturers for finances to manage their own special
projects and tensions for personnel service multiple masters. Even though a JV captive might have
services contracts with its owners, disputes over management policies and performance tend to be
resolved through political means as shareholders or joint venturers, not through enforceable legal rights
under a services contract. Eventually, jointly owned captives break up, either by a venture-capital
financed spin-off (such as Genpact or WNS) or dissolution and outsourcing by the individual joint
venturers.

We have assisted clients in the full life cycle of formation, operation, sale and/or dissolution of joint

captives and transition to outsourcing. Generally, we recommend other business models, due to the high
overhead for “political” management and inefficiencies compared to the marketplace.

5. Emerging Issues

Outsourcing and offshoring are coming under increasing regulatory scrutiny.
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5.1 Consumer Protection; Consumer Enforcement

Privacy, security and data protection compliance remain the enterprise customer’s liability for consumers,
medical patients and confidential business information of a corporation’s customers at all levels. The
service provider’s failure will cause injury to the enterprise’s reputation, causing reduced customer trust
and reduced revenues in addition to direct losses from damage control measures and indirect losses from
distraction from ordinary business. While “security breach notification” laws generally do not allow
consumers to sue third party service providers or data-controlling enterprises, the emerging possibility of
such rights of action and of class actions could raise the risks and costs of handling consumer data.

Service providers are concerned about unlimited liability for risks that may be partly caused by the
enterprise customer (such as from a loss of unencrypted laptops) and for risks not commensurate with
reward. Beyond the topic of limitation of liability and allocation of damages, outsourcing contractual
obligations will need to be developed with greater attention to disaster management.

5.2 Governmental Scrutiny of Foreign Control

Foreign control of U.S. operations has always been subject to governmental scrutiny under the Exon-
Florio Act. While the Committee on Foreign Investment in the United States (“CFIUS”) has generally
focused only on foreign acquisitions of U.S. entities that bear upon U.S. “national security,” the statutory
concepts of “control” and “national security” keep changing. Outsourcing transactions have the capacity
to be impacted by new interpretations. Vendor selection and the process for obtaining governmental
approvals may require some changes.

5.3 Worker Protections

The regulation of outsourcing has been on the agenda in U.S. politics since at least 2004. If elected in
2008, a new Democratic administration and a new Democratic Congress can be expected to adopt laws
making offshoring more expensive and difficult. New legislation could even impair domestic outsourcing in
an effort to treat all outsourcing equally without violation of the U.S. trade obligations under the WTO free
trade agreements. Areas targeted include expansion of the WARN Act, union organizing rights, “civil
rights” and possible new forms of taxation.

5.4 Environmental Impact Management

Environmental planning has become a new consideration in view of the “cap and trade” approach that
was rejected in the U.S. Congress in June 2008. Companies are developing new guidelines on how to
develop a fuller picture of their role in they and their supply chains generate greenhouse gas emissions
(“GHG”") and how to account for their liability, if any, under emerging environmental regulations,
accounting regulations and corporate social responsibility. At this stage, GHG management and
accounting are in early stages. The FTC has adopted guides for the use of environmental marketing
claims relating to carbon offsets and renewable energy certificates. International standards can be
expected in the near future. Voluntary adoption has begun. For example, Wal-Mart has laid out three
goals of being supplied 100% by renewable energy, creating 0% waste and sell products that sustain
global resources and the environment. Outsourcing contracts will require a further awareness of the role
of the service provider in the enterprise customer’s carbon footprint.

5.5 Globalization and the Extended Enterprise

International offshoring requires attention to taxation, financial reporting (including the Sarbanes-Oxley
Act of 2002), The USA PATRIOT Act and export administration laws (for exports of sensitive “technical
data”). The legal framework governing the “extended enterprise” is evolving.
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6.1 The Global Sourcing Team

Outsourcing is an enterprise’s team sport where success depends on key participants who coordinate
their activities across different phases. A typical team will involve many members performing many roles.

Team Ordinary Day-to-Day Global Sourcing Roles
Member Roles
Executive Senior executive Deliver ultimate corporate approval
Sponsor Link to Board of Directors or CEO
Ensure general oversight and review
Adopt business strategy, including M&A, geopolitical
positioning and corporate mission
Line-of- Bottom-line Deliver end-user approval
Business management; Voice of Link to profit centers that support external customers
Executive the Customer

Group-level oversight

Finance Dept.

Expense management;
payment processing;
accounting; audit;
financial reporting; and
SEC filings

Conduct financial planning and approval
Implement auditing and control standards across
enterprise’s supply chain

Human Conduct HR planning and approval
Resources
Information Conduct IT infrastructure planning and approval
Technology Implement security, privacy, data protection
Manage licensing
Legal Dept. Legal, regulatory and Deliver legal and regulatory planning and approval
compliance review and Ensure U.S. and foreign legal compliance for business
approval; general operations
policies including Code Advise on local law
of Conduct
Public Shareholder relations; Plan and implement disclosures to public at all stages
Relations Marketing
Purchasing, Plan and purchase Plan and monitor performance in long-term services
Procurement, | goods and services for agreements
Supply Chain short-term needs
or Alliance
Management
Sourcing Thorough understanding of life cycle of outsourcing, in-
Consultant sourcing, re-sourcing and business strategies for

positioning the enterprise using such techniques
Assessment and planning for one sourcing or multiple
sourcings and “before” and “after” operations
Develop RFP and conduct vendor selection
Develop statements of Work

Develop pricing methodologies and practices
Develop service level methodologies and metrics
Develop governance and relationship management
Plan, negotiate and implement outsourcing contract
Plan and verify transition to new services

Conduct ongoing benchmarking and advise on
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Team Ordinary Day-to-Day Global Sourcing Roles
Member Roles

performance monitoring

Outside Legal - Thorough understanding of life cycle of outsourcing, in-
Couns_el for sourcing, re-sourcing and legal strategies for positioning
Sourcing the enterprise using such techniques

Accelerated realization of benefits

Advise on reasonableness of deal terms

Document the detailed agreement

Advise on RFP and vendor evaluation

Provide, update and negotiate Master Services
Agreement (MSA)

Legal risk analysis and advice on sourcing contract and
relationship

Assist in integration of exhibits with MSA

Conduct competitive simultaneous negotiations, if
applicable

Advise on international issues including data transfers,
privacy, foreign law (liaison with foreign legal counsel)
Advise on issues relating to outsourcing and offshoring,
supply chain risks such as business continuity, disaster
recovery and force majeure

SOURCE: Bierce & Kenerson, P.C.

6.2 Process Design and Life Cycle Approach

Outsourcing involves the design and management of business operations at the granular “process” level.
Before any outsourcing agreement can be negotiated, the enterprise customer must have a “before” and
“after” view of its business operations. We view the lawyer’s role as helping both the enterprise customer
and service provider to understand, map, agree upon, implement and respect the “after” view, and to
facilitate the transition to the new “steady state.”

To optimize process design, sourcing strategies take an iterative view. As lawyers, we advise on legal
issues to enable the life cycle of assessment, bidding, vendor selection, contact negotiation, transition,
steady state and renewal by redesign, renegotiation, rebidding, and termination. We view the contracting
process as a dialogue to enable organizational redesign both today and for the next steps along the
journey to possibilities of multi-sourcing, offshoring, in-sourcing, re-sourcing, and mergers, acquisitions
and divestitures.

6.3 Modular Contract Design

Our team has done dozens of sourcing transactions across multiple industries, jurisdictions, service
types, levels of customer experience and strategies. This approach enables us to deliver lateral thinking
and Master Services Agreements (and, for multi-country operations, Global Master Services Agreements)
with a modular design to accommodate the addition of new service, changes in scope, volumes, pricing,
codes of conduct, service locations, key personnel, employee undertakings and new or evolving
regulatory regimes.

6.4 Collaboration and Synergies

As a discipline, sourcing requires teamwork. We are committed to collaborative synergies with sourcing
consultants and the enterprise customer’s team. We collaborate with third-party sourcing consultants,
internal line-of-business executives, finance, legal, HR, compliance representatives, and in-house
managers. To achieve collaborative synergies in a team, we respect the client’s decision to rely upon
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sourcing consultants and the in-house team for business decisions. While we are not business
consultants, we proactively advise clients on legal issues and scenarios for risk allocation, mitigation and
management.

Playing on a team should not impair the independence of judgment by each player. That independence
can create new value chains through interdisciplinary thinking and critical analysis of the implications of
business issues to financial and legal risks. We respect the creative process within teams and welcome
an exchange of multiple business and legal viewpoints to cover the bases.

Our clients select their sourcing consultant based on business considerations. We work with sourcing
consultants to achieve those business considerations, but we provide our own professional advice on
legal issues including contract structure and legal risk issues.

Certain global enterprises have developed their own team of internal experts in sourcing. For such
clients, our team can provide staff augmentation on individual transactions or ad hoc advice on limited
emerging issues, such as offshore labor and environmental impact analysis.

6.5 Speed and Timeliness

Every sourcing deal involves a balance between speed to obtain contract benefits and delays to ensure
proper analysis and communication of legal and business issues both internally and with the service
provider. To chart the course, we recommend that external outsourcing lawyers such as Bierce &
Kenerson, P.C. be called into the process early.

6.6 Globalizing Enterprises

Every enterprise is continuously globalizing in different ways. Bierce & Kenerson, P.C. focuses on the
globalization process, not just on the size of the enterprise that is globalizing. While we service large and
small, we target midsized globalizing enterprises.

6.7 Industries Served

Our Firm has substantial experience across a wide ranged of industries. These include consumer goods,
financial services, government, life sciences, healthcare and pharmaceuticals, insurance, military
contractors, information technology, transportation and non-profits.

6.8 Examples of Services Outsourced

Our attorneys have completed transaction involving the following services, such as:

Service Domain Representative Transactions

Information Technology. | -  Software development and testing.

Website development and administration for industry portals and
company portals.

Administration of the acquisition, maintenance and disposition of
industrial equipment.

IT infrastructure, including servers and telecom equipment, including
business continuity and disaster recovery, virus and firewall management
and Microsoft Exchange Server.

Factory automation.

ERP enterprise software administration.

Clinical trials for FDA approvals of new pharmaceuticals.

Group purchasing administration of consortia of hospital and healthcare
systems and for providers of healthcare goods, supplies and
pharmaceuticals.

Human Resources - Recruitment process outsourcing (for transactions involving several
Administration
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Service Domain

Representative Transactions

thousand employees), including selection, evaluation, testing,
recruitment, on-boarding and assistance in career path development).
Employee benefits administration, including ERISA plans (fiduciary
administration), 401(k) investment and reporting, medical plans and stock
option plans.

Professional employer organization services and payroll processing.

Call Centers and
Customer Care

Mortgage loan processing.

Credit card transaction and customer relationship management.
Outbound and inbound scheduling and dispatch of home heating oil
delivery and service calls.

Outbound sales solicitations for financial services and consumer goods.

Knowledge Processes

Financial analytics and modeling services.
Legal process outsourcing not comprising the practice of law.
Re-insurance administration

Business
Administration, Finance
and Accounting

Membership enroliment, relations and accounting for non-profit
organizations.

Student enrollment administration and accounting.

Airline revenue passenger accounting.

Financial revenue and accounting services.

ERISA plan administration and management.

Logistics Warehouse administration of inventory receipt, pick and ship foreign
manufacturing.
Media Publication of specialized journals and magazines.

Manufacturing

Contract manufacturing (domestic and foreign), industrial gas supply for
continuous 24/7 high-reliability manufacturing of large scale household
goods.

6.9 Flexibility in Legal Fee Structures

The selection of a law firm for sourcing transactions should consider overall costs. Bierce & Kenerson,
P.C. is willing to work on flexible arrangements at moderate hourly rates or a fixed fee for a fixed scope of

services.

7. Further Contact

William B. Bierce

Bierce & Kenerson, P.C.

420 Lexington Ave, Suite 2920

New York, New York 10170

Tel. 212-840-0080; Fax. 212-840-6210
wbierce@biercekenerson.com

For Further Reading, see:
www.outsourcing-law.com
www.sourcing-law.com

Business Process Transformation, White Paper (available on request)
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Appendices

A. Glossary

ARC — Additional resource cost . In a pricing model, the marginal price of additional units (e.g., hours,
FTE’s, or outputs) of service in excess of the resource baseline.

Deadband. In pricing methodology, the volume of services that can fluctuate within the upper and lower
parameters without affecting per-unit pricing.

Disentanglement Support.  In life-cycle management, the provider’s duty to provide transitional services
upon termination or expiration of the outsourcing agreement, to effectuate a smooth transition to the
next sourcing delivery provider (in-sourcing or another service provider).

RRC — Reduced resource credits . In a pricing model, the marginal cost savings of reduced demand for
outsourced services below the resource baseline.

Resource baseline. In a pricing and deliver model, the assumed projected levels of resources provided
by the service provider and “consumed” by or for the enterprise customer.

Step-in rights.  In contingency planning, the right of the enterprise customer to perform the in-scope
services when the provider’s services fail to meet specifications.

Savings Clause. In project management and relationship governance, a clause that excuses the service
provider from performance obligations to the extent caused by some failure of performance by the
enterprise customer.

Service Level (or “Service Level Agreement”). Measurable levels of quality of performance, such as
number of transactions completed in a time period, error rate, response time or other measures of
speed, quality, efficiency or value to the enterprise customer.

B.Deal Forms

Our attorneys have done dozens of outsourcing transactions. Along the way, we have seen deal forms
from other leading law firms and have developed our own library of clauses and deal forms. We would be
pleased to identify samples that might apply to specific transactions.
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C.Deal Diagrams

1. Classic Offshore BPO
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2. Virtual Captive Provider
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3. Classic Domestic HRO
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4. Multi-Provider Operating Agreement
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